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Distinguidos y estimados amigos y amigas,

La violencia contra los niños, niñas y adolescentes en conflicto con la ley es un tema central en el ámbito de la protección de la niñez y la adolescencia. Los niños, niñas y adolescentes en conflicto con la ley  - precisamente el grupo que conforme a los estándares internacionales deberían se objeto de especial atención y protección a fin de promover su rehabilitación y reintegración a la sociedad, son uno de los grupos más vulnerables a las peores formas de violencia.  

Existe una preocupación alarmante por el crecimiento de la violencia en algunos países, la cual ha sido utilizada como justificación para promover estrategias represivas contra los niños, niñas y adolescentes, en clara contravención de los estándares internacionales de derechos humanos, pero también ha agravado la situación actual. Estigmatizados y atemorizados, los adolescentes en conflicto con la ley tienen serias dificultades para reintegrarse a la sociedad y pueden ser víctimas de tratos degradantes por parte de las autoridades y las instituciones. Esta tensión expone las contradicciones y los desafíos que existen en el sistema de justicia juvenil.

Dieciocho años después de la aprobación de la Convención sobre los Derechos del Niño adoptada en 1989, el simultáneo incremento de la violencia endémica contra los niños, niñas y adolescentes en muchas regiones del planeta esta obstruyendo algunos de los importantes logros alcanzados con la adopción de la Convención.
Sería impreciso que el tema de la administración de justicia juvenil o la detención de niños, niñas y adolescentes, más frecuentemente en prisiones para adultos, había sido ignorada antes de la aprobación de la Convención. Pero debemos reconocer que el tema ha sido raramente examinado desde la perspectiva de los derechos de la niñez: “Los derechos – son una perspectiva crucial para el examen y análisis de la situación de los niños, niñas y adolescentes privados de libertad como en el caso de otros niños, y para asegurar que todos los niños gocen de sus derechos”

Debo agradecer a la Comisión Interamericana de Derechos Humanos, en particular mis excelentes amigos y colegas Santiago Cantón, Secretario Ejecutivo y Brian Tittemore, abogado de la Comisión, del Centro Nacional de Defensa Juvenil y de la Centro 
Como Comisionado y Relator sobre los Derechos de la Niñez de la Comisión Interamericana de Derechos Humanos de la Organización de los Estados Americanos me gustaría mencionar que la Relatoría tiene el mandato de prestart asistencia especializada a la Comisión Interamericana en el tratamiento de situaciones y casos relacionados con los derechos humanos de los niños, niñas y adolescentes. En esta línea, la Relatoría ha contribuido al desarrollo de la jurisprudencia interamericana en esta material a través de la preparación de informes temáticos y sobre casos recibidos por la CIDH. 
Precisamente, el impacto y el papel de la seguridad y los sistemas de justicia es una de las mayores preocupaciones en el contexto de la violencia contra los niños, niñas y adolescentes. Es ampliamente conocido que los niños, niñas y adolescentes en conflicto con la ley son un grupo que conforme a los estándares internacionales debe recibir una protección especial tal como ya he referido, con el objeto de promover su rehabilitación y reintegración en la sociedad. Al mismo, tiempo es ampliamente reconocido que el mismo grupo de niños es muy vulnerable a varias formas de violencia. En el hemisferio, las decisiones de la Corte Interamericana demuestran que hay muchas preocupaciones serias en torno a la situación de los centros para niños en conflicto con la ley (Ejemplo el caso del Instituto de Reeducación del Menor c. Paraguay, sentencia de 2 de setiembre de 2004) y la política de violencia contra los niños que la Corte tuvo la oportunidad de tratar en los casos siguientes: caso Villagrán Morales “Niños de la Calle” contra Guatemala –sentencia de 19 de noviembre de 1999-; caso de los Hermanos Gómez Paquiyauri contra Perú –sentencia de 8 de julio de 2004-; Caso Servellón García contra Honduras –sentencia de 21 de diciembre de 2006.
Actualmente, la Comisión, con el apoyo del Fondo de las Naciones Unidas para la Infancia desarrollan un Estudio sobre la Justicia Juvenil en las Américas que tiene por objeto tratar la situación de los sistemas de justicia juvenil que aún presenta a los niños en conflicto con la ley como un grupo social “no deseado” de ser tratado en el ámbito de la responsabilidad internacional del Estado. 

Esto hace aún más difícil promover estrategias para asegurar que los sistemas de justicia juvenil funcionen conforme a los estándares mínimos de derechos humanos y los principios de la Convención sobre los Derechos del Niño. Ciertamente, estamos tratando con un tema que constituir uno de los aspectos menos populares en el ámbito de los derechos humanos de los niños, niñas y adolescentes. 
Sin embargo, es posible mencionar algunos desarrollos importantes. Por ejemplo, en el ámbito nacional resulta pertinente mencionar el caso Roper contra Simmons, en el cual una mayoría de la Corte Suprema de los Estados Unidos reconoció que el Derecho Internacional de Derechos Humanos y los estándares internacionales son relevantes para el desarrollo del tema de justicia juvenil en el ámbito constitucional en los Estados Unidos de América. Esta decision abre una puerta importante para el enriquecimiento de la doctrina local y el más amplio reconocimiento de las especificidades del sistema de justicia juvenil que tenga en cuenta el grado de madurez de las personas menores de 18 años. 
A continuación trataré de presentar brevemente los aspectos más importantes que contienen los instrumentos internacionales respecto a los sistemas de justicia juvenil y algunos de los mayores desafíos que este ámbito de la materia de niñez enfrenta.

1) Marco jurídico internacional 
Los niños, niñas y adolescentes como seres humanos, son titulares de todos los derechos reconocidos en los instrumentos internacionales de derechos humanos que han sido adoptados de que en 1948 se aprobó la Declaración Universal de Derechos Humanos, tales derechos deben ser respetados en todas las circunstancias, en tiempos de paz como en casos de conflictos armados. 
Los niños, niñas y adolescentes también gozan de la protección reconocida en los instrumentos internacionales en el ámbito penal, humanitario y laboral. El derecho internacional provee un marco para asegurar un sistema de justicia justo para las personas menores de 18 años reconociendoles el plenos respeto de sus derechos como seres humanos conforme a las especificidades que conllevan las condiciones de especial vulnerabilidad por su condición de niños. 
Debemos tratar de enfatizar siempre que los niños, niñas y adolescentes en el futuro serán adultos. Pero, además debido a sus intereses como futuros adultos, los niños, niñas y adolescentes tienen también intereses especificos como niños y adolescentes y en general, como personas. Quisiera mencionar que en mi  país los politicos están acostumbrados a tratar a los niños, niñas y adolescentes como si ellos fuesen solo el futuro. Pero los niños, niñas y adolescentes son también el presente – lo que cuenta no es tiempo que vendrá, pero la realidad de sus vidas actualmente. Y puede ser que en el presente los niños no sean capaces de actuar en forma independiente y defender sus derechos por si mismos, Esto no significa que ellos no tengan derechos. La necesidad de asistencia y cuidado es casi un aspecto permanente durante todas nuestras vidas. Los derechos humanos, como bien nos recuerda Tom Campbell “no pueden ser el privilegio de aquellos que tienen la más amplia capacidad de gozar de una existencia suficientemente autónoma”
.
La Convención sobre los Derechos del Niño constituye el marco jurídico más garantista disponible para la protección presente y futura de los niños, niñas y adolescentes. Pero la Convención por ningún motivo es solo un tratado que puede ser usado para defender los derechos de los niños, niñas y adolescentes. Es decisivo para todos aquellos que trabajamos por los derechos de los niños reconocer que los niños son personas
. Ellos no son mini-seres humanos, con miniderechos, como mi amigo Maud de Boer Boquicchio, el sub secretario general del Consejo de Europa ha repetido como un mantra en las consultas regionales realizadas en el marco del proceso de elaboración del Estudio sobre Violencia contra los Niños, los niños, niñas y adolescentes son ciudadanos titulares de igual protección que se reconoce a los adultos para el pleno goce de sus derechos. Como podemos apreciar aquí,  todos los tratados de derechos humanos se aplican a los niños, niñas y adolescentes, aún si es claro que algunos elementos entre ellos, como el derecho a contraer matrimonio, require de ciertas consideraciones como son la edad mínima por ejemplo. 

Al convertirse en Partes en un tratado de derechos humanos, los Estados asumen la obligación de respetar, proteger y garantizar los derechos que contiene dicho tratado.  Conforme a ello, los Estados están obligados a no interferir en el goce de los derechos, a proteger a los individuos contra los abusos cometidos por actores no estatales y a tomar medidas para asegurar el ejercicio de todos los derechos humanos. 
Sin embargo, varios instrumentos internacionales fundamentales 
Although several key international treaties relating to human rights, in particular the 1926 Slavery Convention, were concluded in the early years of the twentieth century, the establishment of the United Nations, whose Charter proclaims the promotion and encouragement of respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language or religion as one of the principal purposes of the Organization, provided the basis for the development of the international legal framework of human rights.
Since the adoption of the Universal Declaration of Human Rights, the first authoritative, although not legally binding, statement of human rights in 1948, over 60 treaties addressing concerns such as slavery, administration of justice, genocide, the status of refugees and minorities and human rights have been elaborated.  Each of these treaties is grounded in the concepts of non-discrimination and equality contained in the Universal Declaration, thereby making clear that the rights, protections and procedures they contain are available to children as well as adults on a basis of equality. Thus children are entitled to the rights and procedures set out in the International Bill of Rights, consisting of the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights and its two Optional Protocols, as well as in specific treaties, including the core human rights treaties which address the elimination of racial discrimination, discrimination against women, the prevention of torture and the rights of migrant workers and members of their families. Some of these instruments include provisions particularly relevant to the context of juvenile justice.  
Thus, for example, the International Covenant on Civil and Political Rights contains provisions guaranteeing the inherent right to life, obliging States to entrench this protection in domestic law, subjecting the imposition of the death penalty to the most serious crimes and pursuant to due process, precluding torture, cruel, inhuman and degrading treatment or punishment and slavery and prohibiting the slave trade and servitude. The treaty also precludes arbitrary arrest and detention, due process in criminal proceedings and requires that persons deprived of their liberty be treated humanely and with dignity.  Equality before the law and equal protection of the law is guaranteed, while Article 24 provides that every child shall have the right to such measures of protection as are required by his status as a minor without any discrimination.  

The Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment obliges States parties to take effective legislative, administrative, judicial or other measures to prevent acts of torture, which include rendering all acts of torture offences under its criminal law and providing appropriate penalties for such acts, introducing extradition processes for offences, and ensuring that education and information on the prohibition against torture are fully included in the training of law enforcement and other relevant personnel.   

The international legal framework for the promotion and protection of human rights is reinforced by treaties which have been adopted within regional human rights regimes. In our hemisphere these treaties include all those adopted within the Organization of American States include the American Convention on Human Rights and its Additional Protocols relating to economic, social and cultural rights and on the abolition of the death penalty; the Inter-American Convention to Prevent and Punish Torture, the Inter-American Convention on the Forced Disappearance of Persons, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women, and the Inter-American Convention on the Elimination of all Forms of Discrimination against Persons with Disabilities. Relevant regional treaties have also been adopted within the African Union and the Council of Europe.

International and regional human rights treaties are supplemented by legal instruments which, although not legally binding, set standards or elaborate principles which aim to eradicate violence against children. Some of the most relevant instruments are directly focused on the issues of juvenile justice and juvenile delinquency.  Within the United Nations, rules and guidelines have been adopted with respect to the administration of juvenile justice (the Beijing Rules, 1985), the prevention of juvenile delinquency (the Riyadh Guidelines, 1990) and for the protection of juveniles deprived of their liberty. Those instruments set the major guidelines for the implementation of the state obligations concerning children and the justice system and copies of these documents have been included in the Compilation of International Treaties and Instruments Pertaining to Juvenile Justice that has been provided to you at this conference. 

[2) The Convention on the rights of the child]
The Convention on the Rights of the Child – this refers of course as you all know to those persons under age of 18-  is evidently the most important instrument concerning the promotion, respect and implementation of the human rights of children. Its premises have set forth since 1989 the core group of norms for the development of legal instruments and the implementation of policies concerning children. The juvenile justice system was one of the sectors most affected by the quasi-universal ratification of this Convention.

Various articles of the Convention assert the rights of children to physical and personal integrity, and establish high standards for the protection of children against violence. Article 19 is the central article in this context, providing that States must take “all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.”  

The Convention urges “the introduction of special laws, procedures and institutions of determining the criminal liability of children.”
 In this respect, the treaty recognizes the right of children to be treated within the criminal justice system in a manner that takes due account of their age. This entails, among other things, the right to be detained separately from adults, except where this is not in a child’s best interest.

Article 37  mirrors the Convention against Torture and Other Forms of Inhuman and Degrading Treatment or Punishment, declaring that every child has the right to protection from “torture or other cruel, inhuman or degrading treatment or punishment,” from capital punishment and from life imprisonment without possibility of release. Article 37 also prohibits all arbitrary or unlawful restriction of the liberty of children, and sets out standards and conditions for any deprivation of liberty, which apply to restrictions imposed for “welfare” as well as “penal” purposes. Article 39 obliges States to take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Integration must take place “in an environment which fosters the health, self-respect and dignity of the child.

For our discussions today Article 37 and Article 40 have central roles, as both set out detailed safeguards for children who come in contact with the juvenile justice system. Thus, children who come into conflict with the law should be “treated in a manner consistent with the promotion of the child’s sense of dignity and worth,” which, combined with Article 19, requires the State to ensure that children do not suffer violence at the hands of State officials at any stage of the system. Treatment and punishments must not involve physical or mental violence of any kind, nor any degrading or inhuman treatment or punishment. Children found guilty of infringing the law should be offered alternatives to institutional care “such as care, guidance and supervision orders; counselling; probation; foster care; educational and vocational training programmes.” 

The application of the individual provisions of the Convention are informed by the principles outlined in Articles 2, 3, 6 and 12 which have been designated the status of general principles by the Committee on the Rights of the Child, the treaty body that oversees the application of the Convention.  Accordingly, pursuant to Article 2, all rights in the Convention are available to all children without discrimination of any kind, while States parties are required to take all appropriate measures to protect children from discrimination. The “best interests of the child” are required to be a primary consideration in all actions concerning children, with public and private bodies, courts and administrative authorities being required to consider the impact of actions on children in order to ensure that the best interests of the child are taken in due account as a primary consideration (Article 3). The child’s inherent right to life and maximum capacity for survival and development, envisaged by the Convention to include physical, mental, spiritual, moral and social dimensions (Article 6), also constitutes a general principle, as does the child’s right to respect for her views which are to provided freely in all matters which affect her, and should be given due weight in accordance with her age and maturity. 

I would like to conclude by sharing with you some the main observations of a group of experts consultation on the topic of violence against children in conflict with the law, which was organized last year in connection with the UN Study that I have coordinated. The consultation identified some important concerns and made some significant recommendations that might contribute to the debate about the challenges of making juvenile justice systems more reliable, efficient and respectful of international norms and principles. 

Among other concerns, the group involved observed that the overwhelming majority of children in the criminal justice system do not belong there; that inadequate care and protection systems create multiple levels of violence against children and bring children into conflict with the law; that children face a high risk of violence at virtually every stage of contact with the justice system; that the misuse and overuse of detention and lack of alternatives put large numbers of children at risk of violence; and that impunity and lack of accountability (mainly of state perpetrators) increases violence against children in conflict with the law.

The experts, following the major tendencies related to the problems of juvenile delinquency, recommended to strongly prevent children coming into conflict with the 
law in the first place by addressing the challenges that they face relating to care and protection; by  decriminalising status offences and survival behaviours (such as begging, loitering; vagrancy), victims of sexual abuse and exploitation, and anti-social behaviours; by utilising diversion as the presumed response to offences and reserving the formal criminal/juvenile justice system only for serious/violent offenders; by ensuring comprehensive, child-focused restorative juvenile justice systems that implement international standards; and by holding perpetrators of violence against children accountable through effective and transparent complaints, monitoring, investigation and redress mechanisms. 

I believe that one important role for this seminar on international human rights principles in administering juvenile justice in the United States will involve having a meaning beyond the context that surrounds the phenomenon of violence against children in conflict with the law. Clear recommendations must be formulated to address this issue bearing in mind the successful and unsuccessful experiences that we are aware of.  Only by providing clear messages on how to deal with this situation beyond mere repression will we be able to influence the direction that is being taken by governments. 

How can we avoid conventional youth and teens from becoming violent? How can we make violent communities safer and more stable? How can we break the cycle of violence and reintegrate back into society those who have decided to engage in illicit activities? What are the root causes that need to be urgently addressed to produce effects in this scenario?

These are not easy questions. As everyone is aware, there is no easy and fast solution. No “prêt-a porter” plans that can be developed and replicated everywhere disregarding context specificities. We are working with problems that have deep connections with communities and their recent histories.

I am convinced that this endeavor can build on the international human rights standards, also considering public health and protection approaches emphasizing the importance of prevention and early intervention, considering strategies to minimize the chances and the seriousness of offending and re-offending. 

We must repeat as a mantra that prevention is possible. I believe that we have already some knowledge about what may work and what generally does not work well. Easy access to small arms and the recurrent and banalised use of institutionalization measures are surely extremely problematic. Well structured public culture and leisure facilities and schools integrated with their communities are essential. I look forward to hearing your reflections and the recommendations that you may suggest.
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