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Mr. Secretary:
I am pleased to address you on behalf of the Inter-American Commission on Human Rights
in order to file Case No. 12.584, Milagros Fornerón and Leonardo Aníbal Fornerón v. the Republic of
Argentina (hereinafter “the State”, “the Argentinean State” or “Argentina”) before the jurisdiction of
the Inter-American Court of Human Rights. The State ratified the American Convention on Human
Rights on September 5, 1984, and accepted the contentious jurisdiction of the Court on the same
day.
The Commission has designated Commissioner Luz Patricia Mejía, and Executive Secretary
Santiago A. Canton, as its delegates. Likewise, Elizabeth Abi-Mershed, Deputy Executive Secretary;
María Claudia Pulido, Marisol Blanchard, and Lilly Ching Soto, attorneys of the Executive Secretariat
of the IACHR, have been designated to serve as legal advisors.
In accordance with Article 35 of the Rules of Procedure of the Inter-American Court, the
Commission is enclosing a copy of report 83/10 prepared in compliance with Article 50 of the
American Convention, as well as a copy of the entire file before the Inter-American Commission
(Appendix I.)
Merits report 83/10 was notified to the Argentinean State by means of
communication of July 29, 2010, granting it a period of two months to report on the
implementation of the recommendations.

Mr.
Pablo Saavedra Alessandri, Secretary
Inter-American Court of Human Rights
P.O. Box 6906-1000
San José, Costa Rica
Enclosure

2

On September 27, 2010, the State requested the grant of a reasonable time in addition to
the time limit set forth in Report 83/10, on the understanding that, during the extension, the time
limit set out in Article 51(1) of the American Convention for the submission of the case to the Court
would be suspended. In the same communication, the State expressly renounced the filing of
preliminary objections with respect to the fulfilling of the time limit set out in said Article, in
conformity with the provisions of Article 46 of the new Rules of the Commission. On October 26,
2010, the IACHR granted a one-month extension for compliance with the recommendations. On
November 23, 2010, the State reported about the measures adopted to comply with two of the five
recommendations made by the IACHR in its Merits Report 83/10. The State did not request an
additional extension.
The Commission submits the instant case to the jurisdiction of the Inter-American Court
due to the State’s failure to comply with the recommendations and the consequent need to
obtain justice and effective protection to the rights of the family and best interests of the child,
as well as the need for the State to modify its legal framework related to trafficking in children
and to adequately repair the violations of human rights in the present case.
The Commission emphasizes that the facts of the case concern Mr. Fornerón and his
biological daughter’s right to the protection of the family. The child was delivered into pre-adoptive
foster care to a married couple without the father’s consent, who does not have access to the child,
and the State has not ordered or implemented visiting rights despite multiple requests submitted by
Mr. Fornerón in more than ten years. The IACHR considered, in particular, that in the present case
the elapsed time was of special relevance to the determination of the juridical situation of Milagros,
and her father, since the judicial authorities granted Milagro’s adoption on December 23, 2005,
based on the relationship that had developed through time. The unjustified delay in the proceedings
became the reason to not recognize the rights of the father. In consequence, based on the
assessment of the matters of fact and law, the Commission determined that Mr. Fornerón did not
have access to judicial protection and the necessary judicial guarantees.
The Inter-American Commission submits to the jurisdiction of the Court all the facts and
violations of human rights described in Merits Report 83/10 and requests that the Court concludes
and declares the international responsibility of the Argentinean State for the violation of the rights of
Leonardo Fornerón and Milagros Fornerón to a fair trial, judicial protection, and to protection of the
family recognized in Articles 8(1), 25(1), and 17 of the American Convention, in connection with
Articles 19 and 1(1) thereof, and for the violation of Article 2 of the American Convention in
conjunction with Articles 1(1) and 19 thereof.
Accordingly, the Commission requests that the Inter-American Court orders reparations
stipulating:
1.
That, in the short term, [Argentina] adopt[s] all necessary measures to provide
comprehensive reparations for the violations of the human rights of Mr. Leonardo Aníbal Javier
Fornerón and of Milagros, which were specified in th[e Merits R]eport, with appropriate assistance,
and taking into consideration the best interests of the girl.
2.
That it adopts, among other measures, and on an urgent basis, the necessary
measures to provide the necessary conditions for the establishment of a relationship between
Leonardo Fornerón and Milagros.
3.
That it investigate and apply the appropriate measures or punishments to all
government employees who are found responsible for the violations specified in th[e Merits R]eport.
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4.
That it promotes the training of judges and other appropriate officials on the
comprehensive rights of the child in relation to the best interests of the child.
5.
That it adopts the necessary legislative and other measures to prevent and punish
the sale of girls and boys, in order to comply with its obligations under the American Convention on
Human Rights.
Likewise, regarding the identification of the next of kin who should be considered victims in
the instant case, the Commission informs the Inter-American Court that, at the time of adoption of
Report 83/10, it referred to Milagros Fornerón and Leonardo Aníbal Javier Fornerón, the only names
which appeared in the case file at the time of the decision. After the approval of the Merits Report,
the representatives named as victims: Milagros Fornerón, Leonardo Aníbal Javier Fornerón,
Argentina Rogantini (great-grandmother), Araceli Nahir Terencio (grandmother) and Víctor Fornerón
(grandfather).
In addition, the Commission offers the following expert declarations related to issues of the
inter-American public interest in the instant case:
•

Expert to be defined, who will testify about international standards on children’s
human rights applicable to cases related to adoption processes. In that regard,
s/he will refer to the best interests of the child in relation to due process of law
and effective judicial protection in adoptions, as well as the psychological
support that they must receive in said processes. The expert witness will make
special reference to the case of Argentina.

•

Expert to be defined, who will testify about international standards on the
trafficking of children and teenagers, as well as the main problems in relation to
said topic, especially in relation to the need for the States to adopt measures to
comply with their international obligations on the matter.

The curricula vitae of the experts proposed by the Inter-American Commission are attached.
Finally, the petitioners expressed the victims’ interest in the submission of the present case
to the Inter-American Court and informed that the following shall be representatives of the victims:
the Centro de Estudios Sociales y Políticos para el Desarrollo Humano, or CESPPEDH (Social and
Policy Study Center for Human Development), xxxxxxxxxxxxxx xxxx xxxxxxxxx xxxxxx xxx xxx xx
xxxxxxxx xxxxxx xxx xxx xx xxxxxx xxx xxx xx xxxxxxxxxxxxxxxx xxxxxx x.
Please allow me to greet you and express my appreciation.

Signed in the original
Santiago A. Canton
Executive Secretary
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REPORT No. 83/10
CASE 12.584
MERITS
MILAGROS FORNERON AND LEONARDO ANÍBAL JAVIER FORNERÓN
ARGENTINA
July 13, 2010

I.

SUMMARY

1.
On October 14, 2004, the Inter-American Commission on Human Rights (hereinafter
“Inter-American Commission”, “Commission” or “IACHR”) received a petition lodged by Leonardo
Aníbal Javier Fornerón and Margarita Rosa Nicoliche, legal representative of CESPPEDH (Centro de
Estudios Sociales y Políticos para el Desarrollo Humano), juridically represented by Susana Ana
María Terenzi and Alberto Pedronccini, president of the Permanent Assembly for Human Rights
(APDH) (hereinafter “the petitioners”), which was assigned number 1070-4.
2.
The petition alleged that the Argentine Republic (hereinafter “the Argentine State” or
“the State”) had engaged its international responsibility by preventing Leonardo Javier Fornerón from
caring for and bringing up his daughter Milagros, who was born on June 16, 2000, in the City of
Victoria, Entre Ríos Province, disregarding his rights as a father and the best interests of the child.
They also argue that the State bears responsibility for its failure to investigate the circumstances in
which Milagros was delivered into foster care, which allegedly amount to an act of child trafficking.
The petitioners argue that the facts alleged constitute violations of several rights enshrined in the
American Convention on Human Rights (hereinafter “the American Convention” or “the Convention”),
namely, the right to a fair trial (Article 8); rights of the family (Article 17); rights of the child (Article
19); and right to judicial protection (Article 25), all in violation of the general obligation to respect
and ensure rights (Article 1(1)), to the detriment of the alleged victims.
3.
The State, for its part, argues that Leonardo Fornerón had full access to all effective
legal remedies, in the civil as well as in the criminal courts and although he has never relinquished
his claims before the relevant judicial authorities for the return of his daughter Milagros, there have
been inactive periods in the management of his case where the delays have not been attributable to
the local legal authorities. The State maintains that Leonardo Fornerón failed to exhaust the
additional mechanism of an extraordinary appeal at the federal level in the criminal proceeding, and
also a direct appeal to the Supreme Court of Justice in the case concerning legal guardianship.
4.
The State expressed its willingness to reach a friendly settlement on several
occasions; however, the process initiated did not result in an agreement and the petitioners
withdrew from it. Furthermore, the State did not submit observations as to merits of the petition
alleging violations of the rights of Milagros y Leonardo Fornerón.
5.
In Report No. 117/06 adopted on October 26, 2006, the Commission concluded that
petition 1070-04 was admissible inasmuch as “the petitioners have lodged complaints that if
compatible with other requirements and if proved correct, could suggest grounds for proving the
violation of rights protected by the American Convention; specifically those rights enshrined in
Articles 8 (right to a fair trial), 17 (rights of the family), 19 (rights of the child), 117/06 (right to
equal protection), 25 (right to judicial protection), and 1(1) (obligation to respect and ensure rights).
6.
Based on the factual and legal considerations set out in this report, the InterAmerican Commission concluded during its 139 Regular Session that the State of Argentina violated
the rights of Leonardo Fornerón and Milagros Fornerón to a fair trial, judicial protection, and
protection of the family recognized at Articles 8(1), 25(1), and 17 of the American Convention, in
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connection with Articles 19 and 1(1) thereof. The Commission also concluded, under the iura novit
curia principle, that the Argentine State violated Article 2 of the American Convention in conjunction
with Articles 1(1) and 19 thereof.
II.

PROCESSING SUBSEQUENT TO ADMISSIBILITY REPORT NO. 117/06

7.
On October 26, 2006, the IACHR adopted Report No. 117/06 in which it declared
petition 1070-04, concerning Milagros Fornerón and Leonardo Aníbal Javier Fornerón, admissible.
Pursuant to Article 37(2) of its Rules of Procedure the Commission assigned the petition case
number 12.584. The parties were informed of the decision in a note dated November 3, 2006,
which initiated the two-month period for the petitioners to submit their observations on merits in the
case. At the same time, the IACHR placed itself at the disposal of the parties with a view to
reaching a friendly settlement of the matter in accordance with Article 48(1)(f) of the American
Convention.
8.
The petitioners submitted a brief on November 13, 2006, in which they requested
the IACHR for precautionary measures in order to prevent Milagros Fornerón from leaving the
country. The IACHR informed the petitioner that, having analyzed the information supplied, no facts
were found that materially altered the previous analysis and,1 therefore, it surmised that no grounds
existed to invoke that mechanism. On November 21 of that year the petitioners informed the IACHR
of their willingness to engage in a friendly settlement procedure.
9.
On December 22, 2006, the petitioners submitted their observations on merits
which were duly forwarded to the State. After an extension of one month, on May 22, 2007, the
State informed the IACHR that it accepted its proposal to initiate a dialogue to explore the
possibility of a friendly settlement in the case.
10.
The petitioners submitted additional observations on May 22, June 8, September
25, October 19, October 29 (the brief in which they requested the IACHR for precautionary
measures), and December 4, 2007, all of which were duly conveyed to the State. The IACHR
settled the request for precautionary measures on January 30, 2008, by informing the petitioners
that there was nothing in the information provided to suggest that there were grounds to invoke the
precautionary measures mechanism.
11.
On October 8, 2008, the petitioners informed the IACHR of their decision to
terminate the friendly settlement procedure. They submitted additional information on merits on
October 10, November 28, and December 10, 2008; and on April 18 and October 5, 2009, all of
which was duly relayed to the state.
12.
The State, for its part, submitted comments on December 19, 2008, and July 10
and 15, 2009, which were duly transmitted to the petitioners.

1
The petitioners sought precautionary measures on March 18, 2005. The Commission informed the petitioners on
May 3, 2005, that it had decided for the time being not to grant the measure since there was nothing in the information
received to suggest that there were grounds to invoke the precautionary measures mechanism. The petitioners again applied
for precautionary measures on June 9, 2005, and the IACHR reiterated that there was nothing in the information received to
suggest that there were grounds for granting precautionary measures.
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III.

POSITIONS OF THE PARTIES

A.

The petitioners

13.
According to the petitioners, Milagros, the daughter of Diana Elizabeth Enríquez and
Leonardo Aníbal Javier Fornerón, was born on June 16, 2000, in the city of Victoria, Entre Ríos
Province. Mr. Fornerón reportedly only learned of her birth on July 3, 2000. For this reason on July
4, 2000, he appeared before the Victoria Ombudsman for Children and the Poor [Defensoría de
Pobres y Menores] where he registered his intention to recognize the child. The petitioners clarify
that Mr. Fornerón lives in the city of Rosario de Tala which is approximately 100 kilometers from
the city of Victoria, which would explain the delay of several days before he knew of the existence
and whereabouts of the girl. On July 18, 2000, Leonardo Aníbal Javier Fornerón formally recognized
Milagros before the Registrar for Marital Status and Personal Legal Capacity in the city of Victoria,
province of Entre Ríos.
14.
The petitioners say that on June 17, 2000, one day after she was born, Diana
Elizabeth signed an official document in the presence of the Ombudsman for Children and the Poor,
stating her will to deliver her daughter into the foster care of Luis Alberto Bassi and Vanessa Roxana
Zucchi with a view to her full adoption. They say that when he heard this, Leonardo Aníbal Javier
Fornerón denounced the possible committing of the crime of suppression of civil status, and on July
11, 2000, brought the case called “Government attorney requests prior measures. Suspected crime
of suppression of legal status.” The petitioners state that certain pieces of evidence gave the
government attorney cause to presume that a possible baby buying-selling scenario existed;
however, the judge decided to close the proceedings, finding that the conduct was not criminalized
under Argentine law.
15.
They state that the government attorney appealed against this decision on August
10, 2000, and on September 12, 2000, the Criminal Court in and for Gualaguey, in the province of
Entre Ríos, decided to annul the contested court order and instructed the presiding judge to continue
the preliminary inquiry. However, they argue that although the government attorney presented
sufficient evidence to substantiate a possible claim of child trafficking, the judge presiding over the
case on January 31, 2001 shelved the proceedings because the act is not subject to criminal
proceedings based on the argument that trafficking babies is not defined in the Criminal Code and
can only be sanctioned when it involves an attack on a person’s identity or civil status, and
provided that their affiliation is altered. This decision was appealed by the assistant government
attorney but the appeal was rejected by the Criminal Court in and for Gualeguay on April 26, 2004.
16.
The petitioners argue that this proceeding violated the rights of Leonardo Fornerón
and his daughter Milagros recognized in Articles 8; 17(1) and (4); 19, and 25 of the American
Convention, and Articles 5, 7, 9, 16, 18, and 21 of the Convention on the Rights of the Child.
They argue that the foregoing is based on the fact that in the proceeding the existence was
accredited of an act of child trafficking inasmuch as the mother of Milagros went to a private
hospital beyond her financial means more than 100 kilometers from her place of residence and that
before the birth she contacted an Ombudsman for Children and the Poor, who went to the clinic on
a Saturday to put the guardianship into effect, even before the child was registered in the civil
records. They add that the existence was accredited of other persons in the operation who are
alleged to have committed other acts of the child trafficking. According to them the record also
shows that the mother sought to conceal Milagros’ paternity and birth from Mr. Fornerón. The
petitioners argue that in spite of all these circumstances the judge presiding decided to set the case
aside without taking the most basic steps to ensure a proper investigation of the facts. The
foregoing is particularly serious since the petitioners allege that there are meaningful indications
that, at least in Entre Ríos Province, a pattern of child trafficking exists. The obligation to
investigate, prosecute, and punish those responsible, they add, falls upon the State, which is
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required to pursue the process in a serious and prompt manner, and not on the victim, particularly
when, as in this case, the person concerned is someone of scant financial means.
17.
The petitioners say that there is a serious child trafficking situation in Argentina,
especially in the north of the country, in spite of which there are no official statistics or reports.
18.
Furthermore, the petitioners allege that based on his desire and need to both know
and bring up his daughter, Mr. Fornerón became a party in the case entitled “Enríquez, Milagros Legal Guardianship,” in which he first opposed the provisional guardianship and requested the return
of his daughter on October 18, 2000. In those proceedings, the biological mother denied that
Leonardo Aníbal Javier Fornerón was the father of Milagros, and, therefore, on November 14, 2000,
he underwent a DNA test, the results of which were received on December 11, 2000, indicating a
99.9992% probability that he was the father of Milagros. The petitioners allege that
notwithstanding this, and disregarding the fact that the child should be with her biological family,
who claimed her, on May 17, 2001, the judge of first instance in the Civil and Commercial Court of
Victoria, resolved to grant guardianship for one year to the couple in whose care she already was.
19.
The petitioners hold that this judgment violates the rights of Leonardo Aníbal Javier
Fornerón as the biological father, because it was founded on the fact that no formal partnership had
existed between him and Diana Elizabeth Enríquez and that the fruit of that relationship, Milagros,
was not the result of love or of a desire to form a family, and that as Mr. Fornerón did not know the
child and was not married, Milagros would lack the presence in her life of a mother. They add that
the judgment was also based on a review of the guardians’ socioeconomic situation, which showed
them to be of sound financial means, and on the will of the mother over that of the father. The
petitioners find that these grounds are discriminatory and disregard the best interests of the child,
which they say are to know and grow up in the bosom of her biological family even if they are poor
and the father is single.
20.
The petitioners state that on May 18, 2001, Mr. Fornerón appealed the judgment of
the court of first instance, which was vacated on June 10, 2003, by the First Chamber of the
Second Court of Appeals in and for Paraná, capital of the Province of Entre Ríos, because it found
that it was necessary essentially to respect the dignity of the person of Milagros, her freedom to be
with her family of birth, and her biological identity, and it decided, therefore, to annul the
guardianship awarded by the Court of First Instance for Civil and Commercial Matters in and for
Victoria, and ordered that she be returned to her father. However, both the guardians and the
Ombudsman for the Rights of Children and the Poor, on June 27 and 30, 2003, respectively, lodged
appeals on grounds of unenforceability against this decision, which were both accepted, and the
ruling at first instance was upheld. On April 2, 2004, the Civil Chamber of the Superior Court of
Justice in and for the Province of Entre Ríos decided to refuse the extraordinary federal appeal
lodged by Mr. Fornerón.
21.
The petitioners allege that the delay in the legal guardianship proceeding was a
pivotal factor to the detriment of Leonardo Aníbal Javier Fornerón and his paternal rights because he
was deprived of the first years of Milagros’ life and this led to her to form emotional ties with the
guardians instead of with her biological family.
22.
The petitioners state that since the judgment of the court of first instance allowed
for the possibility of visiting rights for Leonardo Aníbal Javier Fornerón, he filed suit to establish
visiting rights on November 15, 2001. However, they allege that because of delaying tactics by the
court it took until February 14, 2003, for a hearing to be held at which the parties agreed to begin a
process of getting to know each other, but only one meeting took place without the child present.
Because of that, on November 25, 2003, Mr. Fornerón made a fresh application for visiting rights to
be implemented, this time to the Court for Civil and Commercial Matters in and for the City of
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Victoria. They allege that from the beginning proceedings were delayed, not for reasons attributable
to Leonardo Fornerón, but over issues concerning jurisdiction. They state that finally, on April 8,
2005, a new meeting was arranged for April 29, 2005, when the guardians were to appear with
Milagros. Once again, the couple omitted to bring the child. They charge that the judge adopted no
measures in response to the disobedience of the guardians in failing to bring the child. They add
that the various delaying tactics and the patent intent to prevent contact led Mr. Fornerón to
propose Dr. Rubén Daniel Efron as an expert witness and adviser to take part in the bonding process
between Milagros and her father. Mr. Fornerón is also said to have requested the joinder of the
three cases to avoid delays, but this was refused. The petitioners add that it was not until October
21, 2005, that the first and only meeting between Leonardo Aníbal Javier Fornerón and his
daughter Milagros took place, in the presence of a psychologist appointed by the judge. The
meeting was held in a restaurant and lasted 45 minutes. The petitioners say that in the course of
the meeting Mr. Fornerón realized that Milagros did not know that he was her biological father.
After the meeting, Mr. Fornerón applied once more to the court to request a decision on visiting
rights. They say that the judge ordered the application to be forwarded to the guardians.
23.
The petitioners allege that the refusal hitherto by the judge to issue a decision on
visiting rights has unjustifiably prevented Mr. Fornerón from getting to know his daughter Milagros
and, therefore, infringed his right to a family. The petitioners consider that there has been
unwarranted delay in the case and that the judge bears responsibility for not sanctioning the
guardians in any way when failed to attend the meetings arranged to allow Leonardo Aníbal Javier
Fornerón and his daughter to get to know each other, all of which constitutes a violation of the
rights of Leonardo Fornerón and his daughter Milagros recognized in Articles 1, 8(1); 17(1) and (4);
19, and 25 of the American Convention, and Articles 2, 3, 5, 7, 8, 9, 16, 18, and 21 of the
Convention on the Rights of the Child.
24.
Furthermore, the petitioners claim that Leonardo Aníbal Javier Fornerón learned on
March 10, 2005, of the existence of the suit for full adoption brought on August 1, 2000, by the
guardians of Milagros in a summons to appear before the judge presiding over the case on April 9,
2005. They say that Mr. Fornerón appeared and made plain that he opposed the granting of the
adoption. In spite of that, however, on December 23, 2005, the simple adoption of Milagros was
awarded to the couple who were her guardians and her surname was ordered to be changed to that
of the guardians, thereby cementing the violation of the human rights of Milagros and Leonardo
Fornerón. They argue that the institution of adoption is designed principally to protect children who
have been abandoned or who, for different social, cultural, and economic reasons or because they
are orphans, need a non biological family. They add that this was never the position with Milagros.
The petitioners also allege violation of Article 325 (e) of the Argentine adoption law, which requires
the consent of the father to give up a child for adoption.
25.
The petitioners say that on October 17, 2005, a case was opened, entitled Enriquez
Diana Elizabeth concerning her petition to the Lower Court of the city of Victoria, which is being
heard in the city of Rosario de Tala. Said petition contains allegations that Ms. Enríquez was
subjected to pressure by Mr. Fornerón’s attorney at a meeting they had. The petitioners say that
the record of this proceeding contains new evidence of child trafficking that the Argentine justice
system has failed to take into account. The evidence includes a statement by Diana Enríquez that
attests to the payment of the travel and clinic expenses for Milagros’ birth. In addition, Olga
Acevedo, a friend and neighbor of Ms. Enríquez and Leonardo Fornerón stated that Diana had told
her that she believed that it could hurt her interests to pull out of the adoption because the
guardians were in possession of documents signed by her.
26.
The petitioners claim that there has been evident discrimination in all the
proceedings based on the disparate financial situation of the parties. They also say that the delay of
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the courts has consolidated an act that originated from a deed “tainted with patent unlawfulness
and false premises.”
27.
The petitioners ask the IACHR to find in the instant case that the Argentine State
has violated the human rights recognized in Articles 1, 8, 17, 19, and 25 of the American
Convention in conjunction with the rights enshrined in the preamble and Articles 2, 3, 5, 7, 8, 9,
16, 18, and 21 of the Convention on the Rights of the Child. They also request, as reparation
measures in the instant case, that “the State return the child to her father and family; provide
financial reparation for the harm that has been caused; punish the judicial operators involved; reform
the law to prevent a repetition of these acts; institute public policy on eradication of child
trafficking; create public policy on assistance to pregnant women and mothers living in poverty;
adopt training programs for judicial and nonjudicial operators, with particular attention given to the
best interests of the child, the right to an identity, and trafficking in children; incorporate in
education syllabuses at all levels in the country -both national and provincial- the issues of the best
interests of the child and the right to an identity, and take positive steps to ensure that the
provinces join the Consolidated Adopters Registry…”
B.

The State

28.
In its communications, the State explains that the following cases have arisen in
connection with the situation of the child Milagros:
29.
Regarding the case entitled “Government attorney requests prior measures.
Suspected crime of suppression of legal status," the State says that it was opened in response to a
request from Mr. Fornerón to the Ombudsman for Children and the Poor of the city of Rosario de
Tala, and that on July 3, 2000, the former appeared along with Diana Enríquez to state his intention
to recognize paternity of Milagros. On that occasion Ms. Enríquez stated that the child was not Mr.
Fornerón’s daughter and that she was staying with an aunt in the city of Baradero. On July 4, Mr.
Fornerón made a written submission to the Ombudsman, expressing his concern about everything
concerning the child and requested that Enríquez be called on to disclose her whereabouts. On July
5, 2000, Diana Enríquez again presented herself at the Office of the Ombudsman and changed her
statement, saying that the child was born in the city of Victoria and that she had delivered her into
the foster care of a known married couple with a view to adoption. She reiterated that Mr. Fornerón
was not the father of the child and she refused to let him recognize her. In light of these
circumstances the assistant government attorney appeared before the examining magistrate's court
in Rosario de Tala and requested the adoption of prior measures to verify the accuracy of the abovementioned facts on the presumption of an offense under Title 4, Chapter 2 of the Criminal Code
(suppression and attribution of civil status and of identity). On July 18, 2000, Mr. Fornerón
recognized Milagros at the Registry of Civil Status and Capacity in the city of Victoria. On August 4
of that year, the examining magistrate in Rosario de Tala decided to set aside the proceedings
“because the facts charged do not match any criminal classification.” The government attorney
filed an appeal on August 10, 2000. On September 12, the Fourth Criminal Court in and for the City
of Gualeguay decided to reverse the appealed order and continue the investigation. However,
following a number of procedures, on January 31, 2001, the examining magistrate found that there
had been nothing criminal in the behavior of Diana Elizabeth Enríquez, which had consisted of
traveling to the city of Victoria, checking in to a private health facility, giving birth and registering
the child as her own, delivering her into the pre-adoptive foster care of a married couple, and stating
her intentions before a judicial official. The State adds that the examining magistrate also dismissed
the claim that either Leonardo Aníbal Javier Fornerón or the child Milagros had been the victims of
any criminal act.
30.
The State says that on February 5, 2001, the government attorney lodged another
appeal and that the Criminal Court in and for the city of Gualeguay denied it. The State adds that
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there is nothing in the record to suggest, either that any attempt was made to challenge that ruling
by filing an extraordinary federal appeal, or that Leonardo Aníbal Javier Fornerón did anything in the
proceedings in the case other than simply proffer charges.
31.
With reference to the case entitled “Enríquez Milagros - Legal Guardianship,” the
State says that on August 1, 2000, the married couple who had been awarded provisional
guardianship of Milagros appeared before the Court of First Instance for Civil and Commercial
Matters in and for the City of Victoria to request legal guardianship of Milagros. On October 18,
2000, Leonardo Aníbal Javier Fornerón asked the same court to take the child out of foster care and
return her to him, which request he repeated on February 14, 2001, after receiving the results of
the DNA test. The State claims that on May 9, 2001, the expert psychologist presented her report
and considered that it would be psychologically harmful for the child to be moved from the couple
whom she recognized and with whom she had formed emotional ties, to another family whom she
did not know. The State notes that both the Ombudsman for Children and the Poor and the
government attorney agreed with the opinion of the expert psychologist that Milagros should remain
in the care of the married couple.
32.
Based on the foregoing on May 17, 2001, the judge decided to grant guardianship to
the said couple, which decision Mr. Fornerón appealed. On April 23, 2002, the Second Court in and
for Paraná ordered that a socio-environmental profile be prepared of Leonardo Aníbal Javier
Fornerón; requested any background information in the possession of the Office of the Ombudsman
(Defensoría Oficial), and asked for interviews to be held with the parents and guardians of the child
by a team of experts -psychiatrist and psychologist- and by the members of the court, all of which,
according to the State, was carried out.
33.
The State says that in the interview of Milagros’ guardians, the professionals in
charge noted that “both are professionals, of good social and economic standing, with a sound
family situation that would favor healthy emotional ties and a good emotional environment which
would obviously contribute positively to the child’s development.” The team also observed that if it
was decided that Milagros should be handed to her biological father “this could cause the child
emotional instability and character disorders, as well as intellectual impairment, in addition to the
anguish caused by separating the child from those she has come to identify as parents.” They
added that the biological father was unmarried, which would mean the child would lose a mother.
Following the interviews and reports, the court interdisciplinary team recommended on April 1,
2003, that it would be advisable that the child’s return to her father be effected as part of a
process of gradual disclosure with the help of professionals and under judicial supervision.
34.
The State says that although, based on the background information collected, on
June 10, 2003, the First Chamber of the Second Court in and for Paraná resolved to annul the
judgment of the court of first instance, the guardians and the Ombudsman for Children and the Poor
both lodged appeals which were accepted on November 20, 2003, and the judgment of the court of
first instance was upheld. On April 2, 2004, the Civil Chamber of the Superior Court of Justice in
and for the Province of Entre Ríos decided to refuse the extraordinary federal appeal lodged by Mr.
Fornerón. The State notes that the remedy invoked by the petitioner was rejected by the Superior
Court on the grounds that it did not comply with the common, correct, and formal requirements of
the remedy provided in Article 14 of Law 48; specifically, that the petition was not self-sufficient
and that the federal matter was not raised in the prescribed time or form. Furthermore, the State
indicates that irrespective of this, the court ruled that the remedy was also without merit because it
found that the decision challenged lacked institutional importance and did not lead to an
unreasonable or disproportionate solution. The State also points out that there is no record in the
proceedings that Mr. Fornerón tried to appeal the Superior Court ruling by filing a complaint remedy
with the Argentine Supreme Court of Justice.
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35.
With regard to the case entitled “Fornerón Leonardo Aníbal Javier. Visiting Rights,”
the State claims that Mr. Fornerón filed a petition with the Civil and Labor Court in and for Rosario
de Tala on November 15, 2001, instituting a proceeding on visiting rights, which for reasons of
jurisdiction was referred to the Court for Civil and Commercial Matters in and for Victoria on April
19, 2002. The State says that it was not until November 25, 2003, that Mr. Fornerón requested a
hearing to be set, and on April 7, 2004, the Victoria court declared itself competent. One year later,
on April 8, 2005, Leonardo Aníbal Javier Fornerón requested a hearing in order to establish visiting
arrangements; the hearing was held on April 29, 2005. They say that it was suspended and it was
decided that an expert psychologist should interview the child in order to prepare her for a meeting
with her biological father. On June 14, 2005, the judge decided to consider a proposal for possible
visiting arrangements presented by Leonardo Aníbal Javier Fornerón, and ordered them to be
transmitted to the guardians in order for them to express their opinion in that regard.
36.
With regard to the case entitled “Fornerón Milagros - Full Adoption,” the State points
out that on June 6, 2004, the guardians filed suit for full adoption. Accordingly, the judge, having
first received the relevant opinions from the Ombudsman for Children and the Poor and the
government attorney, decided to summon the parents of Milagros to a hearing. Diana Elizabeth
Enríquez appeared on October 28, 2004, and expressed her consent to the full adoption of her
daughter Milagros; on March 18, 2005, Mr. Fornerón expressed his opposition to the adoption. On
April 27, 2005, the Ombudsman for Children and the Poor recommended that the court opt for a
simple adoption of the minor by the guardian couple; for his part, on June 2, 2005, the government
attorney said that the aforementioned couple met the requisite conditions in terms of moral and
material suitability to make the adoption viable and, therefore, recommended that the child be given
to them in simple adoption. On December 23, 2005, a judgment was returned granting simple
adoption to the guardians of Milagros and it was ordered that her last names be changed to those of
her guardians. The State argues that Mr. Fornerón declined to file the relevant complaint remedy
against that decision.
37.
The State says that on May 8, 2009, Mr. Fornerón filed for precautionary measures
requesting the return of Milagros with the National Court for Civil Matters in and for the
Autonomous City of Buenos Aires. The judge ruled himself incompetent and referred the case to the
Court for Civil and Commercial Matters in and for Victoria.
38.
The State claims that an examination of the judicial proceedings at the domestic
level shows how the situation described by the petitioners has been reviewed by all the different
agencies concerned, in both the civil and the criminal jurisdictions. Although it is true that Leonardo
Aníbal Javier Fornerón has never stopped petitioning the legal authorities for the return of his
daughter Milagros, the State maintains that there have been periods of stagnation in his procedural
activity which cannot be attributed to the local courts and that he omitted to invoke judicial
remedies that might have settled the matter at the domestic level. The State did not comment on
the other alleged violations described in the petition.
IV.

ESTABLISHED FACTS

39.
Leonardo Aníbal Javier Fornerón and Diana Elizabeth Enríquez had a relationship for
some months from 1999 to 2000. In the course of that relationship Diana Elizabeth Enríquez
became pregnant with Milagros. However, in the months prior to the birth of the child her biological
parents separated.2
2

Petitioners’ brief of October 14, 2004. Annex, Brief in which Leonardo Fornerón requested that the child Milagros
be taken out of foster care and returned to him, in the case entitled “Enríquez, Milagros - Legal Guardianship,” October 18,
2000, and Judgment of the Court of First Instance of May 17, 2001.
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40.
Milagros was born on June 16, 2000, at the Health Policlinic (Sanatorio Policlínico).3
in the city of Victoria, and was registered on June 20 by her mother Diana Elizabeth Enríquez as
Milagros Enríquez. On June 17, 2000, Ms. Enríquez, by means of an official document signed in the
presence of the Assistant Ombudsman for Children and the Poor of Victoria, delivered her daughter
to a married couple by the name of Zucchi Bassi.4
41.
On July 3, 2000, Mr. Fornerón presented himself at a hearing with Diana Enríquez at
the Office of the Ombudsman for Children and the Poor, where he stated “his intention to recognize
paternity of a child born on June 16, 2000.”5 At that hearing Ms. Enríquez stated that the infant
was not Fornerón’s daughter and that she was staying with an aunt in the city of Baradero. The
following day Mr. Fornerón send a note to the Ombudsman for Children and the Poor in which he
expressed his concern about the health, whereabouts, and everything relating to his presumed
daughter. He disclosed his suspicions about the possibility that the child was not really where her
mother said she was, an issue which worried him as she was his daughter, whom he was prepared
to protect and care for. Mr. Fornerón requested that Ms. Enríquez be summoned again. Ms. Enríquez
again presented herself at the Office of the Ombudsman and said that the child was born in the city
of Victoria, Entre Ríos, and that in the presence of an ombudsman in that city she had given her into
the foster care of a known married couple with a view to adoption.6
42.
On July 11, 2000, Mr. Fornerón went to the Government Attorney’s Office in
Rosario de Tala with the purpose of establishing the whereabouts of Milagros. That same day the
assistant government attorney instituted proceedings and requested prior measures in connection
with the suspected crime of suppression of legal status.7 On July 18, 2000, Leonardo Fornerón
recognized Milagros as his daughter in the Civil Register, as was recorded on her birth certificate on
August 2, 2000.8
A.

Case entitled “Government attorney requests prior measures - Suspected crime of
suppression of legal status.” Case 537. Examining Magistrate's Court in and for
Rosario de Tala, Entre Ríos Province

43.
On July 11, 2000, the government attorney requested the examining magistrate in
Rosario de Tala to adopt a series of measures on the presumption of the commission of an offense
under Title 4, Chapter 2 of the Criminal Code (suppression and attribution of civil status and of
identity), including that an official letter be sent to the Ombudsman for Children and the Poor in the
jurisdiction of Victoria requesting information on whether or not Diana Enriquez had initiated a foster
care procedure and, if so, the identity of the persons to whom the child was delivered.9
44.
On July 28, 2000, the Court granted a number of prior measures but noted that “in
this case no criminal acts have existed or been consummated that constitute offenses provided and
3
Petitioners’ brief of October 14, 2004. Annex, Brief in which Mr. Fornerón appeals the judgment at first instance
in the case “Enríquez, Milagros - Legal Guardianship.”
4
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case “Enríquez, Milagros - Legal Guardianship.”
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punished under Title IV, Chapter II of the Criminal Code.”10 On August 2, the government attorney
requested that the order be given to investigate the alleged commission of the criminal offenses
provided for in Articles 138 and 139 of the Criminal Code to the detriment of Leonardo Fornerón
and Milagros Enríquez, and proposed that steps be taken to collect evidence. He argues in his
request that according to the information available “it was possible to allege that a baby-buying or selling scenario existed on the basis of the following: a pregnant single girl domiciled in this city
reportedly received a financial offer to hand over her daughter at birth; a couple was found who
were on the register of those wishing to adopt and who were willing to pay to have a child; the
young girl was taken to another city where she met the couple; her admission was paid for to a
private clinic, where the couple was also “admitted;” when the child was born the situation was
whitewashed by placing her into foster care in the presence of an officer from the Office of the
Ombudsman for Children and the Poor (…) The above-proposed hypothesis is not absurd, is
supported by evidence in the record, and SS (sic) does not deny it; what happened is that he does
not find a legal consistency and considers, therefore, that there is no offense (…).”11 Therefore, the
government attorney requested a preliminary inquiry into the suspected suppression of civil status
of Leonardo Fornerón (as a father) and Milagros.12
45.
On August 4, 2000, the examining magistrate ordered the proceeding to be set
aside on the ground that the charges did not match any criminal classification.13 In his decision the
magistrate said, “I concur with the observations of the government attorney that behind all these
goings-on there is a group of basic financial interests at work, among which, the most powerful
organize to recruit pregnant, young, single women (i.e. the most vulnerable and in need) to deliver
the fruit of their conception to married couples deprived of an object for their affections who are
willing to adopt newborn infants and pay in order to do so, in return for an amount of money that is
never as much as that received by those who profit from this intermediation.”14 He adds, “The
situation described in the record falls within the framework of this reality, which is heart-rending for
anyone whom we still believe to have an iota of sensitivity in the face of what we can only describe
as human exploitation, plain and simple, in which members of the legal and health professions are
also vehicles, and in which judges [...] should take the initiative in exercising their authority, in order
to ensure that the right of the child to live with their biological family and also the right to their
individual identity (Arts. 7, 8, 9, 10, 11 and related provisions of the international convention on
the rights of the child incorporated in the Argentine constitution that article 75 (22) following the
reform of 1994 reform) are not meaningless wishful thinking […]”.15 The magistrate concluded that
since Mr. Fornerón had not recognized Milagros as his daughter and “quite apart from any legal and
ethical assessment of the behavior of Diana Elizabeth Enríquez and of those who helped and/or

10
Petitioners’ brief of February 18, 2005. Annex II, Decision of the Examining Magistrate in and for Rosario de Tala
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incited her actions with the clear-cut purpose of keeping the child conceived in her womb, she is not
liable to punishment.”16
46.
On August 10, the government attorney filed an appeal against the decision to close
the case.17 On September 12, 2000, the Criminal Court in and for Gualaguey, Entre Ríos Province,
decided to annul the contested court order and instructed the magistrate to continue the preliminary
inquiry.18 After pursuing a number of lines of investigation to collect evidence, on January 31,
2001, the examining magistrate again ordered the proceeding to be set aside because the facts did
not match any criminal classification.19 The government attorney filed an appeal on February 5,
2001.20 On April 26, 2001, the Criminal Court in and for Gualeguay upheld the decision to close the
case. It based its decision on the nonexistence of conduct punished by the Criminal Code. In the
decision, the Court noted, “The record shows that Fornerón’s paternity is a unique case; it seems to
be the result of casual sexual relations in an environment of promiscuity and want of every kind, at
different addresses with regular visits from certain volunteers who are mentioned but not described;
and in a surprising attitude, the uncaring father/claimant, after learning of the delivery of the
newborn infant to others appears, vehemently claiming his paternity and affiliation rights (...) The
examining magistrate is also correct with respect to the situation of Paul Reynoso, in that any kind
of collaboration or participation on his part is beyond the possibilities of criminal sanction, regardless
of how repugnant activities of this type may be to decency and moral conventions. And it is
common knowledge that the purpose of the reform of Law 24.410 (...) was not to restrain the
activities of those who profit from the sale of children or broker the delivery thereof, for benevolent
or humanitarian ends. And that this latter activity lay outside the scope of the Criminal Code (…)”21
B.

Case of Enríquez, Milagros - Legal Guardianship. Case 944 of 2000. Court of First
Instance for Civil and Commercial Matters in and for the City of Victoria, Entre Ríos
Province

47.
On August 1, 2000, the Zucchi Bassi married couple applied for legal guardianship
of the girl Milagros. The Ombudsman for Children and the Poor enclosed a copy of the birth
certificate and stated that it had come to his attention that Mr. Fornerón had recognized his
paternity of the girl Milagros.22 On October 18 of that year Leonardo Fornerón presented a brief to
the Court and requested that the child be taken out of foster care and returned to him. The parties
in the hearing before the judge agreed to a DNA test in order to confirm the biological link between
Fornerón and the girl.23 The results of this test were added to the record on December 11, 2000,
16
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and showed a 99.9992% probability that he is the father.24 On February 14, 2001, Mr. Fornerón
reiterated his request for the return of the child based on the genetics report. On April 25, 2001,
the mother of Mr. Fornerón came forward, offering her home as “another possibility to bear in mind
for the child’s development.”25 The court requested opinions from the office of the Attorney General
and the Department for Protection of Minors (Ministerio Pupilar); the latter requested the
psychologist Daniela Kairuz to offer an expert opinion. On May 7, 2001, Mr. Fornerón appeared
again before the court of first instance and requested it to suspend the legal guardianship
proceeding and order the immediate return of Milagros.26 Kairuz issued her opinion on May 9, 2001,
and considered that “bearing in mind that the child has been in foster care for almost one year, it
would be extremely harmful psychologically for the child to be moved from this family, whom she
recognizes and who provide her with contentment, affection, care, and everything she needs for her
physical and emotional well-being and development, and with whom she had formed strong and
unbreakable bonds and ties of affection, to another family whom she does not, has never had any
contact with, and who, therefore, would be strangers to her.”27 The Ombudsman for Children and
the Poor and the government attorney concurred with the psychologist, Dr. Kairuz.28 Both biological
parents were summoned in the proceeding. The mother confirmed her willingness to grant
guardianship, and the father his refusal.29
48.
On May 17, 2001, the judge of the court of first instance for civil and commercial
matters in and for the city of Victoria returned a verdict in which he granted legal guardianship to
the Zucchi Bassi family for one year and rejected the request for the return of the child to Mr.
Fornerón. The same judgment provided “that if the child’s biological father agrees, visiting
arrangements could be instituted in order to maintain contact with the girl (…)”30 The court
decided, therefore, “not to agree to the request for the return of the girl Milagros Enríquez, currently
Fornerón, lodged by Leonardo Aníbal Javier Fornerón, who may consider the observations contained
in the grounds with respect to future visiting arrangements.”31
49.
The judge based his decision on the following grounds: “I must take into
consideration, based on my recollection, that in the hearing held in November 2000 and from the
conversation between the biological parents, which cast doubt on the paternity of Fornerón, it
emerged, or so at least it was understood, that there was formal partnership of longer than 12
months, as is noted in the brief on pp. 67 et seq; rather there were occasional meetings, and the
mother of the child was in a relationship with at least one other person. I mention this not to pass
judgment on the conduct of the mother but to emphasize that the fruit of that relationship, the girl
Milagros, was not the result of love or of a desire to form a family. I must also take into account the
biological mother’s strong opposition to the possibility of the child’s delivery to her father. The two
circumstances mentioned in the preceding paragraph attest to a genuine conflict between the
24
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parents of the child and to the absence of a biological family(…)”32 The judge adds, “I must also
consider the fact that the child was born on June 16, 2000, and that, if what Fornerón has said is
true (...), the relationship with the child’s mother had ended two months before the birth. Clearly,
therefore, there is no way that Fornerón can say that he did not know that Diana Elizabeth Enríquez
was pregnant. Furthermore, he does not accredit having shown any type of interest or solidarity
with the mother before the birth of Milagros or having made any kind of judicial presentation to
safeguard his link to the child. The time elapsed between the birth of the child or her recognition
and the filing date in the instant case is excessive for claiming delivery of the child. Furthermore,
were the girl to be delivered to Fornerón, she would not have a biological family; that is, both a
father and a mother, and therefore the child would lack a mother’s presence.”33 The judgment says
that the rights of the girl have been considered, to which end its cites the report of the expert
psychologist “who in a reasoned opinion said that (...) by agreeing to the request of the biological
father who does not even know the child and is unmarried, we would cause irreparable damage to
the girl, who would not only lose the only parents she knows, but also be without a mother, which
would add a further element that would harm her mental health and indubitably her physical
health.”34
50.
Mr. Fornerón lodged an appeal against the aforesaid judgment with the Second
Court of Appeals in and for Entre Ríos on May 18, 2001. He based the aforesaid, first, on the failure
of the judgment to give consideration to the biological father, inasmuch as the judge of first
instance omitted to order expert psychological, economic, or social reviews of the Fornerón family;
he did not summon them or order the inclusion of related procedural records which attested to the
measures that Leonardo Fornerón adopted to secure the return of his daughter, such as those
attempted at the Office of the Ombudsman for Children and the Poor or the magistrate's court of
Rosario de Tala. Second, he felt wronged by the argument for dismissing his paternity on the
grounds that he had only had occasional encounters with Ms. Enríquez and that he was single. He
disputes the argument of the court that the only family for bringing up a child is one constituted by
a marriage between a man and woman, not one such as his, which includes extended family
members, such as his grandmother. He adds that the Constitution recognizes the same rights to
children born out of wedlock as to those born within it. He also grounds his appeal in the UN
Convention on the Rights of the Child. In addition, he cites Articles 317 and 325 of the Civil Code
with regards to the need to summon the biological parents in order to request their consent before
granting guardianship or adoption. He objects to the report of the expert psychologist because it
was issued without any of the parties concerned having been interviewed. According to the brief,
Mr. Fornerón has parental authority over his daughter given that he has recognized her in the civil
records. He argues that this was strengthened by the DNA test to which the parents voluntarily
submitted, which granted the paternity the status of having been recognized in court. He says that
the judgment had disregarded that parental authority.35
51.
The IACHR notes from the procedural documents in the record that the court
ordered the collection of a range of evidence, including the opinion of the Ombudsman for Children
and the Poor, who stated that since evidence had been omitted in the preceding judicial instance it
was necessary to rectify the omission and proposed a socio-environmental profile be prepared of
32
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Leonardo Aníbal Javier Fornerón, and that the professionals on the court’s team of experts on
children -a psychologist and a psychiatrist- interview the parents of the girl and her guardians
together and individually.36 Consequently, on April 23, 2002, the Second Court in and for Paraná
ordered the following measures: a socio-environmental profile of Leonardo Aníbal Javier Fornerón at
his home and in the neighborhood where he lived by someone appointed by the court for civil
matters in Rosario de Tala; to request all the background information in the possession of the Office
of the Ombudsman and the magistrate’s court in that city; formal interviews by the team of experts
-psychiatrist and psychologist- of the family court of Paraná with the parents and guardians of the
child Milagros, together and individually; and finally to schedule a hearing for the members of the
court to question the guardians and the Ombudsman.37
52.
On August 14, 2002, the interdisciplinary team of the Court for Enforcement of
Sentences and Security Measures interviewed the guardians of the minor who presented themselves
with the child. The biological parents of Milagros were interviewed on August 15, 2002 In the
interview of the Bassi Zucchi married couple with Milagros present, the professionals in charge
noted that “both are professionals, of good social and economic standing, with a sound family
situation that would favor healthy emotional ties and a good emotional environment, which would
obviously contribute positively to the child’s development. At the second prearranged interview,
where there was supposed to be a meeting between the guardians and the biological father, the
former did not attend, citing beforehand work-related reasons.38 The team of experts found that if it
was decided that Milagros should be handed to her biological father “this could cause emotional
instability in the child, upset her character, and cause intellectual impairment, in addition to the
anguish caused by separating the child from those she has come to identify as parents. They added
that the biological father was unmarried, which meant that the child would lose a mother. However,
they recommended that it would be advisable for the adoptive parents to be open and gradually tell
the child about the adoption and, with professional help, begin informing her that she had a
biological father. For its part, the socio-environmental profile of Mr. Fornerón suggests that he is in
earnest about recovering his daughter, an attitude that is shared by his mother, who is prepared to
help in the day-to-day activity of raising her. The family of origin, which consists of Fornerón’s four
siblings and his father, share this posture.39
53.
On February 14, 2003, a hearing was held at the First Chamber of the Second Court
in the city of Paraná, which was attended by Mr. Fornerón and by Mr. Bassi and Mrs. Zucchi. At the
hearing, the parties agreed to begin a process of rapprochement and dialogue with the assistance of
the interdisciplinary team present at the hearing and with the Ombudsman for Children present. To
that end the hearing was suspended for 45 days.40
54.
On March 13, 2003, Mr. Fornerón requested that the court issue its judgment
because he was not satisfied with the first hearing of the parties and claimed that the interviews
that had been arranged for the parties to begin a process of rapprochement and dialogue with the
assistance of the interdisciplinary team had been postponed. On March 17, 2003, a judicial
mediation hearing was held which Mr. Fornerón did not attend. On April 1, 2003, the
interdisciplinary team of the Court for Enforcement of Sentences and Security Measures in and for
36
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Parana recommended that it would be advisable that the child’s return to her father be effected as
part of a process of gradual disclosure with the help of professionals and under judicial supervision.
In that regard they noted that it would be better, in order to avoid any great psychological harm, for
the girl to be returned when she was approximately five or six years old, upon entering formal
education, when her mental age and psychological development would enable her to better
comprehend her life’s circumstances.41
55.
On June 11, 2003, the First Chamber of the Second Court in Entre Ríos accepted
the appeal lodged and issued a new judgment which vacated the ruling at first instance and ordered
the return of Milagros to her father, in a two-to-one vote. The two majority judges based their
opinion on the failure of the foster family to comply with the strict requirements contained in the
child’s delivery document; on the failure of the expert psychologist in the proceeding at first
instance to interview the plaintiffs, and on the bearing that this expert opinion had on the judgment.
It also held that the father could not be accused of negligence since he came forward to claim his
daughter on the tenth working day after her birth and persisted with said claim throughout all the
proceedings. Furthermore, the magistrates drew attention to the fact that since he had recognized
Milagros as his daughter and since his paternity had not been challenged, Mr. Fornerón was
possessed of all the rights and obligations attendant thereon, “which fact was not weighed here.”
The court added that there were grounds for the courts to order protection measures for the minor,
“bearing in mind that the continuation of the de facto situation (the guardianship) arising from
Milagros’ delivery could have undesired consequences.”42
56.
In addition, the court concluded that the court of first instance should have borne in
mind the criminal investigation connected with this case as a background factor and ordered the
child returned to the father on one of the three occasions when the latter requested that the child
be taken out of legal guardianship. The court concluded that the appealed judgment did not respect
the rights of the child, such as giving priority to the best interests of the child in all decisions, the
right to know her family, to conserve her identity, and the right not to be separated from her
parents against her will and to be raised by them. The court dismissed the argument with respect to
the importance of love between the biological parents, finding that “it is not appropriate here to
determine if there was any love between them.” It adds that the father has a legitimate claim and
that were the challenged opinion to be shared, large numbers of affiliation suits would fail (…).” It
also rejected “the argument that if the child is delivered to the father she would lack a mother
(…).”43 In its decision, the court ruled that “the return should be carried out as part of a process of
gradual disclosure with the help of expert professionals and under judicial supervision, proceeding in
a piecemeal fashion with extreme caution and prudence under the strict control and orders of the
judge presiding over the case, keeping in mind the child’s protection at all times and encouraging
both Mr. Fornerón and the foster parents to take proper account of that fact.”44
57.
On July 27, 2003, the guardians and the Ombudsman for Children and the Poor filed
an appeal on grounds of unenforceability against the judgment at second instance, arguing that the
law had been misapplied and that the judges’ decision was absurd or arbitrary in that it failed to
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take into consideration the rights of the child.45 On November 20, 2003, the Entre Ríos Superior
Court accepted the appeal on the following grounds:
“It must be decided in this proceeding whether or not to maintain the legal guardianship of a
minor who was initially abandoned by her parents -the mother gave her up and the father
showed an indifference akin to abandonment until he recognized her- and who has been living
with her guardians since June 17, 2000; that is, three years, four months. The reason for this
protracted proceeding is the backlog of paperwork in the judiciary, which increases its
obligation to decide disputes in a prompt manner, so as to try to limit any harm to those
seeking justice as much as possible. Needless to say, the procedural delay, which is not a
minor issue in this instance, will influence the decision taken in this proceeding (...) The
grounds for the two votes in favor of the majority judgment under review disclose a
misapplication of Article 3(1) of the Convention on the Rights of the Child, since its orders the
child to be taken about of the legal guardianship established by the court of first instance and
placed in the custody of the biological father, whom the child, who is over three years old,
does not know (…)”46

58.
The Superior Court added that based on the psychological opinions, the return to the
father could cause the child serious disorders, and the judgment at second instance does not
provide reasons for disregarding them, as it should have done. The judgment concludes that “the
judgment under review disobeys the directive contained in the Convention on the Rights of the
Child, compliance with which is necessary for justice to be done (…)”47 since it is not properly
consider the best interests of Milagros. Among other things, it interprets the right to an identity,
relativizing it by combining it with other rights, namely “psychological and physical integrity and the
possibility of achieving a life plan within a supportive and protective family environment with
genuine signs of seriousness.”48 In this case, “the delivery of the girl to the biological father, whom
she never knew, does not fit with the interpretation that should be accorded to Article 3(1) of the
Convention on the Rights of the Child.”49It added that “in the matter before the court there is a clear
conflict between the subjective right of the biological father to custody of the child in order to
exercise parental authority, and the best interests of the child (…). Certainly if the final judgment
had been issued simultaneously with the one at first instance, the outcome would probably have
been different.”50 Consequently the court decided to set aside the judgment and uphold the ruling of
the Court of First Instance for Civil and Commercial Matters of Victoria.51
59.
Mr. Fornerón filed an extraordinary federal appeal against this judgment,52 which
was denied on April 2, 2004, for failure to meet the formal filing requirements.53
45

Petitioners’ brief of October 14, 2004. Annex, Copy of the appeals filed.

46

Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, November 20, 2003.
47
Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, November 20, 2003.
48
Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, November 20, 2003.
49
Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, November 20, 2003.
50
Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, November 20, 2003.
51
Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, November 20, 2003.
52
53

Petitioners’ brief of October 14, 2004. Annex, Appeal brief.

Petitioners’ brief of October 14, 2004. Annex, Judgment of the Chamber for Civil and Commercial Matters of the
Entre Ríos Superior Court, April 2, 2004.

20

21

C.

“Fornerón Leonardo Aníbal Javier - Visiting Rights” Case No. 3768, 2003, Court of
First Instance for Civil and Commercial Matters in and for the City of Victoria

60.
On November 15, 2001, Mr. Fornerón filed suit for visiting rights with respect to
Milagros with the court of Rosario de Tala.54 On March 13, 2002, the judge ruled himself
incompetent and ordered the case to be referred to the Civil Court for the Jurisdiction of Victoria.55
Mr. Fornerón appealed the decision on March 18, 2002. The appeal was granted on March 27. On
April 16, 2002, Mr. Fornerón requested that the case be referred to the court of the city of Victoria.
On April 22, 2002, the record of the proceedings was referred to the court in Victoria.56 On
November 25, 2003, Mr. Fornerón appeared in court in Victoria to confirm the petition on visiting
rights. That same day the judge requested information on the proceeding concerning the legal
guardianship of Milagros. He was informed that the case was under appeal before the Second Court
of Appeals on Civil and Commercial Matters in and for the city of Paraná.57 On March 10, 2004, the
court announced that it was considering its decision. On April 7, 2004, the Ombudsman for
Children and the guardians were notified. On November 8, 2004, the participation of the guardians
was confirmed. Notice was served to the attorneys general on April 5, 2005. Mr. Fornerón appeared
without counsel on April 8 and requested that a hearing be set to establish visiting arrangements.58
On April 8 the Zucchi Bassi married couple were summoned along with the child Milagros Fornerón
to a hearing on April 29, 2005. A hearing was held on April 29, the record of which notes the
following: “that since the guardians have not yet been notified of the suit, they agree to its
suspension for a period of 60 days which expires irrevocably on July 1 at 13:00 hrs, and the
plaintiff must serve notice in the appropriate manner. They also agree that the psychologist who
was treating Mr. Fornerón shall contact the psychologist Ana DÁgostino, to which end he was
given the telephone numbers and addresses so that they can communicate with each other,
interview the child Milagros Enríquez with a view to a meeting with her biological father, and inform
this court about mechanisms or possibilities for visiting arrangements (…).”59 On May 19, Mr.
Fornerón submitted the report of the psychiatrist who proposed that the meeting place be near the
Milagros’ residence in the presence of qualified professionals, and therefore suggested the
Permanent Assembly for Human Rights for that purpose.60 On May 19, 2005, Mr. Fornerón also
requested the joinder of the cases on visiting rights, legal guardianship, and adoption, in order to
avoid duplication of evidence and dragging out the proceedings.61 The State said that on June 9,
Ms. D’Agostino reported that she had received no communications whatever from the psychologist
who was treating Mr. Fornerón, despite what had been agreed at the hearing of April 29, 2005. It
also reported that on June 14, 2005, the judge decided to take the proposal made by Mr.
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Fornerón’s attorney under consideration and ordered that the guardians be notified so that they
might state their opinion in that regard, in accordance with what was agreed by the parties at the
previous hearing attended by them. As regards the requested joinder of the proceedings, it did not
believe that to be appropriate since in the judicial guardianship case a judgment had been issued and
the visiting rights case was being heard by means of a different procedure. In addition, the judge
noted for the record what Ms. D’Agostino had said.62 On October 21, 2005, Milagros and Mr.
Fornerón met for a period 45 minutes in the bar of the hotel “El Sol de Victoria”.63 After the
meeting, on November 18, 2005, Mr. Fornerón presented a brief requesting a judgment on visiting
rights.64 The IACHR has no information that suggests that there have been any further movements
in this case since that date.
D.

Fornerón Milagros - Full Adoption. Case No. 4707, 2004. Court of First Instance for
Civil and Commercial Matters in and for the City of Victoria, Entre Ríos Province

61.
On July 6, 2004, Milagros’ guardians filed suit for her full adoption with the same
court that issued the ruling on the legal guardianship.65
62.
On March 4, 2005, Mr. Fornerón received a summons to appear before the Court of
First Instance for Civil and Commercial Matters in and for the City of Victoria in the case entitled
“Fornerón Milagros - Full Adoption.”66 On April 6, 2005, Mr. Fornerón presented a written
communication notifying the court of the petition to the Inter-American Commission, stating his
opposition to the adoption, and requesting the return of his daughter.67 On April 8, 2005, a hearing
was held with Mr. Fornerón present. At the hearing he expressed his opposition to the adoption and
reiterated his request for the return of Milagros.68 On April 8 the guardians requested the court to
deliver its judgment.69 Notice was served to the attorneys general on April 20. On April 27, 2005,
the Ombudsman for Children and the Poor issued an opinion in favor of simple adoption.70 On June
2, 2005, the government attorney issued an opinion in favor of simple adoption.71 On December 23,
2005, the court for civil and commercial matters issued a judgment granting simple adoption of
Milagros to the Bassi Zucchi married couple. The judgment provides that “with regard to the claims
for return and challenges made by the biological father of the minor, the undersigned and the
Superior Court of Justice of the Province have already ruled on the advisability that the child
Milagros remain under the foster care of the Bassi Zucchi married couple with a view to a future
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adoption, without prejudice to informing the child, as has been done, of her origin, and to look for
ways, as has also begun to be done, for contact gradually to begin between the child and her
biological father(…)”72
E.

Case of “Enriquez, Diana Elizabeth - Her Complaint” to the Examining Magistrate's
Court of the City of Victoria

63.
On October 26, 2005, Diana Elizabeth Enríquez filed a complaint with the examining
magistrate’s court in the city of Victoria alleging harassment committed against her by one of the
attorneys who represents Mr. Fornerón in his petition to the IACHR, supposedly in an attempt to
compel her to oppose the guardianship and adoption by the Bassi Zucchi married couple. The court
declared itself incompetent and ordered the case to be referred to the court in Rosario de Tala on
October 18, 2005. The examining magistrate's court in Rosario de Tala acknowledged receipt of the
record of the proceedings on October 26. Having heard statements from a number of witnesses, the
court decided to set aside the case “since it has not been attested that any criminal conduct
existed.”73
F.

Fornerón Aníbal Leonardo, Precautionary Measures. Case No. 33.707 of May 8,
2009. Court No. 86 in and for the City of Buenos Aires

64.
On May 8, 2009, Mr. Fornerón applied for precautionary measures -entailing the
return of his daughter- to Court No. 86 in and for the City of Buenos Aires, and submitted as
supporting documents, inter alia, a psychological evaluation with a proposed return plan, the DNA
test, the admissibility report of the IACHR, and a psychological evaluation of Leonardo Fornerón.74
On June 5, 2009, the court declared itself incompetent to hear the case and ordered its referral to
the court where the case on full adoption was being processed.75
V.

LEGAL ANALYSIS

65.
Bearing in mind that the arguments of the parties and the adduced documentary
evidence deal with a final decision on a matter that essentially concerns the domestic courts, the
Commission wishes to clarify that the purpose of the instant report is not to offer an opinion on
whether or not the guardianship and subsequent simple adoption of Milagros belonged to Leonardo
Fornerón or the Bassi Zucchi married couple. The purpose of the following examination by the
Commission is to elucidate, first, if in the guardianship proceeding and the later adoption
proceeding, as well as in the proceedings on visiting rights and the preliminary inquiry, the courts
applied standards compatible with the American Convention.76 Second, the Commission will
72
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examine if there was a violation of the State’s obligation to adopt legislative measures on trafficking
in children.
A.

Right to a fair trial and judicial protection of Milagros and Leonardo Fornerón
(Articles 8(1), 25(1), and 1(1) of the American Convention) in connection with the
right of children to special protection (Articles 19 and 1(1) of the American
Convention)

66.

Article 8(1) of the American Convention provides,

Every person has the right to a hearing, with due guarantees and within a reasonable time, by
a competent, independent, and impartial tribunal, previously established by law, in the
substantiation of any accusation of a criminal nature made against him or for the
determination of his rights and obligations of a civil, labor, fiscal, or any other nature.

67.

Article 25(1) of the American Convention states,

Everyone has the right to simple and prompt recourse, or any other effective recourse, to a
competent court or tribunal for protection against acts that violate his fundamental rights
recognized by the constitution or laws of the state concerned or by this Convention, even
though such violation may have been committed by persons acting in the course of their
official duties.

68.

Article 1(1) of the Convention stipulates:

The States Parties to this Convention undertake to respect the rights and freedoms recognized
herein and to ensure to all persons subject to their jurisdiction the free and full exercise of
those rights and freedoms, without any discrimination for reasons of race, color, sex,
language, religion, political or other opinion, national or social origin, economic status, birth, or
any other social condition.

69.
Article 19 of the American Convention states, “Every minor child has the right to the
measures of protection required by his condition as a minor on the part of his family, society, and
the state.”
70.
Given the particular characteristics of the instant case and that the facts have to do
with judicial proceedings in which the care and filial status of a female child were determined, the
Commission deems it pertinent to analyze the State’s obligations under Articles 8(1) and 25(1) of
the American Convention in the light of Article 19 of that instrument.
71.
The Court has held that “as a result of the protection granted by Articles 8 and 25
of the Convention, the States are obliged to provide effective judicial recourses to the victims of
human rights violations that must be substantiated according to the rules of due process of law.”77
Now, by the Court’s case law, Article 19 of the American Convention should be understood as a
…continuation
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complementary right that the Convention establishes for individuals who need special measures of
protection, owing to their stage of physical and emotional development.78 Children, therefore,
possess not only the same human rights that correspond to all persons, but also special rights
accruing to their child status, in regard to which the family, society and the State have specific
duties. In other words, children are entitled to special measures of protection.79
72.
In sum, the rights of children must be safeguarded both in view of their status as
human beings and by reason of their special condition, to which end special protective measures
must be adopted. This added obligation to provide protection80 and these special duties should be
regarded as determinable based on the needs of the child as a person with rights.81
73.
In this regard, the Inter-American Court has referred in previous cases to the corpus
juris on the human rights of the child.82 The Commission, for its part, has previously addressed this
concept in the following terms:
For an interpretation of a State's obligations vis-a-vis minors, in addition to the provision of
the American Convention, the Commission considers it important to refer to other
international instruments that contain even more specific rules regarding the protection of
children. Those instruments include the Convention on the Rights of the Child and the various
United Nations declarations on the subject. This combination of the regional and universal
human rights systems for purposes of interpreting the Convention is based on Article 29 of
the American Convention and on the consistent practice of the Court and of the Commission
in this sphere.83

74.
Specifically, the Court held that both the American Convention and the Convention
on the Rights of the Child form part of an international corpus juris for the protection of the child
that should help this Court establish the content and scope of the general provision established in
Article 19 of the American Convention. Indeed, in various cases concerning children, the Court has
relied on specific provisions contained in the Convention on the Rights of the Child to interpret
Article 19 of the American Convention.84
75.
The Inter-American Court has stated that, with respect to judicial proceedings that
involve children or in which the rights of the child are discussed, the corpus juris, through its various
instruments, has determined:
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The guarantees set forth in Articles 8 and 25 of the Convention are equally recognized for all
persons, and must be correlated with the specific rights established in Article 19, in such a
way that they are reflected in any administrative or judicial proceedings where the rights of a
child are discussed.
It is evident that a child participates in proceedings under different conditions from those of an
adult. To argue otherwise would disregard reality and omit adoption of special measures for
protection of children, to their grave detriment. Therefore, it is indispensable to recognize and
respect differences in treatment which correspond to different situations among those
participating in proceedings.
(…)
Finally, while procedural rights and their corollary guarantees apply to all persons, in the case
of children exercise of those rights requires, due to the special conditions of minors, that
certain specific measures be adopted for them to effectively enjoy those rights and
guarantees.85

76.
Insofar as the instant case is concerned those guarantees include the guarantee of a
reasonable time.
77.
Both the Commission and the Court have held that in order to determine the fairness
of the time incurred three elements should be taken into account: a) the complexity of the matter,
b) the procedural activities carried out by the interested party, and c) the conduct of judicial
authorities.86 In its most recent cases, the Court has included a fourth element: the effects that a
delay in the proceeding might have on the legal situation of the victim.87 In relation to this latter
element, the Court has found that:
[I]n the analysis of reasonableness [of time] the adverse effect of the duration of the
proceedings on the judicial situation of the person involved in it must be taken into account;
bearing in mind, among other elements the matter in dispute. Thus, the Court has determined
that if the passage of time has a relevant impact on the judicial situation of the individual, the
proceedings should be carried out more promptly so that the case is decided as soon as
possible.88

78.
In contexts similar to those in the instant case, the European Court, for its part, has
held that in cases relating to civil status, what is at stake for the applicant is also a relevant
consideration and special diligence is required in view of the possible consequences which the
excessive length of proceedings may have, notably on the enjoyment of the right to respect for
family life.89 The Court has also noted that a chronic backlog of cases is not a valid explanation for
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excessive delay.90 The same Court has required that courts act with exceptional diligence in all
matters where the impugned proceedings concern a child custody dispute.91
79.
By the same token, Article 7 of the European Convention on the Exercise of
Children’s Rights provides that in proceedings that concern children the courts have the duty to act
promptly to avoid delays.92 The same Convention requires that courts have the authority to act
motu propio in all proceedings where the welfare of the child might be in serious danger.93
80.
The Commission believes that these obligations to show special diligence are
included in the guarantees that states are required to observe under Article 19 of the American
Convention. Following, the Commission analyzes whether or not in the instant case the Argentine
courts abided by the above principles in the various judicial proceedings instituted to establish
guardianship, visiting rights, and the adoption of Milagros, in favor of Leonardo Fornerón and of the
child.
81.
The petitioners claim that the delay in the proceedings was unwarranted and that
this was pivotal in swaying the decisions that were made to keep Milagros apart from her father.
They also hold that there was unwarranted delay in the determination of visiting rights, which has
prevented both from getting to know each other and building a relationship, even though Milagros is
nearly 10 years old. The petitioners also argue that Mr. Fornerón suffered discrimination on account
of his civil status and financial condition and that this influenced the courts’ decisions, first, to grant
guardianship, and then to approve the simple adoption of Milagros, rather than recognize his right to
care for her.
82.
The State, for its part, argues that Mr. Fornerón had multiple procedures at his
disposal and that the courts decided in accordance to law. The State adds that the delay was due to
the inactivity of Mr. Fornerón in many of the proceedings.
83.
Accordingly, the IACHR’s analysis in this section will assess compliance with the
guarantee of reasonableness of time. To determine if there was a delay in the proceedings, the
Commission, in keeping with the above-mentioned principles, will first analyze: a) the complexity of
the matter, b) the procedural activities carried out by the interested party, and c) the conduct of
judicial authorities, bearing in mind if the courts used special diligence in processing the cases, and,
d) the effects that the procedural delay had on the legal situation of Milagros and of Leonardo
Fornerón.
i.

Proceeding on legal guardianship

84.
As regards the case on legal guardianship, the Commission notes that this involved
a, by nature, delicate proceeding that required expert opinions; the participation of a biological
father who opposed the guardianship, and a detailed analysis of the rights of the child. As to the
procedural activity of Mr. Fornerón, the Commission notes that in all the proceedings he appeared in
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court on multiple occasions: During the proceeding on legal guardianship, Mr. Fornerón requested
the return of Milagros on three occasions at first instance, as well as attending the conciliation
hearing and voluntarily undergoing a DNA test. Mr. Fornerón also appealed the judgment in a timely
manner and, at second instance, cooperated with the studies of the interdisciplinary team and took
part in all the hearings to which he was summoned, until March 13, 2003, when he requested the
court to issue a final judgment owing to the postponement of a number of hearings. The
Commission does not find that Mr. Fornerón brought dilatory motions during the proceeding. An
additional factor that the Commission takes into account is that Mr. Fornerón lives more than 100
kilometers away from the city of Victoria.
85.
As for the activity of the judicial authorities and the effects that the delay had on the
legal situation of Milagros and Leonardo Fornerón, the IACHR duly notes that since this was a
proceeding in which the custody of a child was being decided and in which the passage of time had
a decisive impact on the creation of emotional ties, the courts had a duty to use exceptional
diligence and to hasten the necessary measures for a prompt and appropriate resolution. In this
regard, the IACHR, having examined the positions of the parties and the documentary evidence,
concludes that the courts failed in their obligations to act with diligence and that there was
unwarranted delay on their part in settling of the case, which seriously impaired the rights of
Milagros and of Leonardo Fornerón.
86.
The proceeding on guardianship lasted from August 1, 2000, until April 2, 2004;
that is, three years, eight months. In the course of those years, despite the importance of the case,
there was significant inactivity and lack of diligence on the part of the courts. Nonetheless, the
IACHR notes that it was precisely on the issue of time passing that the courts based their decision
to grant guardianship.
87.
In that regard, from the time it began until May 17, 2001, when judgment was
returned, the first instance lasted more than nine months. During that instance, the IACHR notes,
for one thing, that the court omitted to collect essential, elementary evidence, such as an
assessment of the situation of the biological father and the guardians, and that in other procedures
that it did order there were delays that the court failed to correct. In that connection, seven months
elapsed from the day that the court took cognizance of Mr. Fornerón’s paternity (October 18, 2000)
until it received the expert’s report which recommended that guardianship be granted. This
procedural delay had an especially adverse effect on the claims of the alleged victims since,
moreover, the expert’s opinion was founded exclusively on the fact that the child had already
established ties with a family for almost one year. The IACHR notes that the judgment at this
instance based its decision to grant guardianship on the opinion of the expert psychologist, which
found that in view of the fact “that the child has been in foster care for almost one year, it would
be extremely harmful psychologically for the child to be moved from this family, whom she
recognizes and who provide her with contentment, affection, care, and everything she needs for her
physical and emotional well-being and development, and with whom she had formed strong and
unbreakable bonds and ties of affection, to another family whom she does not, has never had any
contact with, and who, therefore, would be strangers to her.”
88.
The proceeding took more than two years at second instance: the appeal was lodged
on May 18, 2001 and the verdict issued on June 11, 2003. During this stage, the IACHR notes that
the court was compelled to collect a multitude of evidence that had been omitted at first instance,
such as a socio-environmental profile of Aníbal Fornerón, an interview with the child, and interviews
with the guardians. However, the IACHR finds that more than one year passed from the filing of the
appeal (May 18, 2001) until the court’s ruling in which it ordered the collection of evidence (April
23, 2002). The IACHR also observes that it was not until February 14, 2003, that the first hearing
was held with Mr. Fornerón and the guardians present, and that at no time during the proceeding
was there a meeting between Mr. Fornerón and his daughter. In the course of the proceeding, the
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guardians omitted to bring the child to at least one hearing that had been arranged to bring about
this meeting and there is no record that they were summoned again on pain of contempt. In this
connection, the psychological opinions that were later considered by the Superior Court in its ruling
on the appeal on grounds of unenforceability determined that the effects of the passage of time
were decisive, stating that the separation of the child from those she has come to identify as
parents could cause the child emotional instability and character disorders. That judgment, issued on
November 20, 2003, found that "certainly if the final judgment had been issued simultaneously with
the one at first instance, the outcome would probably have been different,” and it proceeded to set
aside the judgment at second instance and established the guardianship. The extraordinary appeal
filed by Mr. Fornerón was rejected on April 2, 2004.
89.
In sum, this proceeding in which it was finally decided that the girl would not be in
her father’s care lasted three years, four months, and in the various stages the courts and experts
referred to the passage of time as a determining factor in their decisions; however, there is no sign
that they took steps to avert or remedy the delay. The Superior Court of Entre Ríos, in accepting the
appeal alleging unenforceability of the law, found, that “the reason for this protracted proceeding is
the backlog of paperwork in the judiciary, which increases its obligation to decide disputes in a
prompt manner, so as to try to limit any harm to those seeking justice as much as possible,” and it
acknowledged that “needless to say, the procedural delay, which is not a minor issue in this
instance, will influence the decision taken in this proceeding.” As noted above, a backlog of cases is
not a valid explanation for excessive delay in settling a case, particularly when one considers that
the length of time taken by the proceedings had a particularly deleterious effect on the rights of
Leonardo Aníbal Javier Fornerón and of his daughter Milagros because as time passed, the child
built up stronger ties with her guardians and this factor was then used to maintain the adoption and
to reject the claims of the biological father. As mentioned above, the courts have a duty to act with
exceptional diligence in proceedings that concern a child guardianship or custody dispute precisely
to prevent delays from causing further harm to the persons involved. Accordingly, the IACHR
concludes that the State violated the right of Milagros and Leonardo Fornerón to a proceeding in a
reasonable time recognized in Article 8(1) of the American Convention.
ii.

Proceeding on visiting rights

90.
From July 3, 2000, Mr. Fornerón insisted before various authorities on having
contact with his daughter and on the need for recognition both of his right as a father and of the
right of his daughter for them to be together. It was not until May 17, 2001, after repeated efforts
by Mr. Fornerón, that a judgment was issued in which the possibility was first recognized of
instituting visiting arrangements. In the time since, at the date of adoption of the instant report, no
visiting schedule has been put in place, in spite of all of Mr. Fornerón’s attempts, which include a
request to implement a schedule.
91.
In this regard, on November 15, 2001, Mr. Fornerón requested implementation of
the judgment at first instance which opened the possibility of introducing visiting arrangements. The
IACHR notes that the implementation of visiting arrangements is a delicate affair that requires
opinions and monitoring by experts, as well as a careful analysis to ensure protection for the child’s
rights. The IACHR finds in this regard that the propriety of such visiting arrangements had been
established by a court judgment --after having heard the opinion of an expert psychologist and the
Ombudsman for Children and the Poor-- since May 17, 2001.
92.
On another point, the IACHR does not concur with the State’s argument regarding
the inactivity of Mr. Fornerón in this proceeding. On the contrary, the IACHR notes that he
requested everything to which he was entitled and cooperated wherever necessary in all the judicial
proceedings. The only period of inactivity was from April 22, 2002, to November 25, 2003, which
coincided with the processing of the appeal against the judgment that granted guardianship. After
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he had lodged the request for implementation of visiting rights and the court of Rosario de Tala
declared itself incompetent, on April 16, 2002, Mr. Fornerón requested that the case be referred to
the court in Victoria, where it was sent on April 22, 2002. Mr. Fornerón did not confirm the request
for visiting rights before this court until November 25, 2003. However, in view of the inactivity of
the court, Mr. Fornerón reiterated his request for implementation of visiting arrangements on April 8,
2005. On April 29, 2005, a hearing was held in which it was noted for the record that the
guardians had not yet been notified of the suit. On May 19, Mr. Fornerón proposed a place for a
meeting along with experts to monitor it, and requested the joinder of the cases on visiting rights,
legal guardianship, and adoption. This request was denied. Following the first meeting between
Milagros and her father, Mr. Fornerón asked the court to deliver a judgment on November 18, 2005.
There is no record of any judicial activity since then.
93.
As regards this proceeding and the effects that the delay had on the legal situation
of Milagros and Leonardo Fornerón, the IACHR finds that there was significant inactivity on the part
of the court, which failed to observe the rule of basic diligence. To begin with, the IACHR takes into
consideration the fact that the court with jurisdiction from April 22, 2002, is the same tribunal that
had established the feasibility of visiting rights. The IACHR considers that the court had a duty to
act with special diligence in this proceeding, particularly since it was familiar with the case and
conscious of the deleterious effects of the passage of time. The court took no steps to introduce
visiting arrangements until March 10, 2004, when it announced that it was considering its decision.
On April 7, 2004, it notified the Ombudsman for Children and the guardians but there is no record
of further activity in proceedings until a year later when, on April 8, 2005, Mr. Fornerón presented a
fresh request for implementation of visiting arrangements. This inactivity coincided with the start of
the proceeding on full adoption in the same court between the same parties. Finally, it is worth
noting that apart from the motion presented by Mr. Fornerón on November 18, 2005, asking the
court to deliver a judgment establishing visiting rights, there have been no further developments in
the proceeding.
94.
The IACHR finds that the foregoing was particularly relevant in the determination on
the legal situation of Milagros and her father, since the same court granted the simple adoption of
Milagros in favor of the foster couple on December 23, 2005, based on the relationship that had
developed with time. The Commission notes that the same adoption ruling reiterated the advisability
for “contact gradually to begin between the child and her biological father.” However, according to
the information available, the competent authorities have not taken any steps to move forward with
this contact process.
95.
In conclusion, the IACHR finds that at the time of this writing, no visiting
arrangements have been ordered or implemented in spite of multiple requests from Mr. Fornerón.
The Commission concludes that a delay of almost nine years in establishing and implementing
visiting rights, the possibility of which was recognized in two judicial decisions, constitutes a
violation of the right of Leonardo Fornerón and Milagros to a proceeding in a reasonable time
recognized in Article 8(1) of the American Convention. The IACHR further concludes that the
Argentine State has violated the right of Mr. Leonardo Fornerón to an effective recourse by its
failure to provide him with an effective means to implement those rights, in violation of Article 25(1)
of the American Convention.
B.

Right of the family of Milagros and of Leonardo Fornerón in connection with the right
of children to special protection (Articles 17(1) and (5); 19, and 1(1) of the
American Convention)

96.
Article 17(1) of the American Convention provides, “The family is the natural and
fundamental group unit of society and is entitled to protection by society and the state.[...].”
Section 2) provides, “The right of men and women of marriageable age to marry and to raise a
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family shall be recognized, if they meet the conditions required by domestic laws, insofar as such
conditions do not affect the principle of nondiscrimination established in this Convention.”
Furthermore, section 5) of this article states, “The law shall recognize equal rights for children born
out of wedlock and those born in wedlock.”
97.
Article 19 of the American Convention states, “Every minor child has the right to the
measures of protection required by his condition as a minor on the part of his family, society, and
the state.”
98.

Article 1(1) of the Convention stipulates:

The States Parties to this Convention undertake to respect the rights and freedoms recognized
herein and to ensure to all persons subject to their jurisdiction the free and full exercise of
those rights and freedoms, without any discrimination for reasons of race, color, sex,
language, religion, political or other opinion, national or social origin, economic status, birth, or
any other social condition.

99.
Bearing in mind the particular characteristics of the instant case and that all the facts
alleged in the petition have to do with judicial proceedings in which the guardianship and custody of
a female child were determined, the Commission deems it pertinent to analyze the State’s
obligations under Articles 17 and 19 of the American Convention.
100. The Commission notes that the Inter-American Court has held that “[i]n order to
clarify whether the State has violated its international obligations owing to the acts of its judicial
organs, the Court may have to examine the respective domestic proceedings,”94 to determine their
compatibility with the American Convention. In light of the above, the domestic proceedings must
be considered as a whole, including the rulings of the appellate courts. The role of the international
court is to establish whether the proceedings as a whole, as well as the way evidence was
produced, were in accordance with the Convention.95
101. Bearing the above-stated on the corpus juris on the rights of the child, the
Commission believes its relevant to mention a number of provisions in the Convention on the Rights
of the Child that have a bearing on the duty to provide special protection to children through the
institution of the family.
102.

Article 9 of said Convention provides:

States Parties shall ensure that a child shall not be separated from his or her parents against
their will, except when competent authorities subject to judicial review determine, in
accordance with applicable law and procedures, that such separation is necessary for the best
interests of the child. Such determination may be necessary in a particular case such as one
involving abuse or neglect of the child by the parents, or one where the parents are living
separately and a decision must be made as to the child's place of residence.
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103. The travaux préparatoires for this Convention considered the need for separations of
children from their family nucleus to be duly justified and preferably temporary, and for the child to
be returned to his or her parents as soon as circumstances allow. The standards set forth in Article
9 of the Convention on the Rights of the Child may be summarized as the right of the child to stay
with their biological family except where that would contrary to their best interests and, should it be
necessary to separate the child from their family, equitable procedures shall be applied in which fair
trial guarantees are observed.
104. This instrument also contains various provisions that recognize the right of the child
to live with and be cared for by their parents.96 The preamble expressly recognizes the family as the
natural environment for the growth of children and establishes the duty of states to support this
institution so that it can perform its function in the community.
105. In keeping with this international development in the link between protection of the
child and protection of the family, the Inter-American Court has held:
The child has the right to live with his or her family, which is responsible for satisfying his or
her material, emotional, and psychological needs. Every person’s right to receive protection
against arbitrary or illegal interference with his or her family is implicitly a part of the right to
protection of the family and the child (...).97

106. The same Tribunal, citing the European Court of Human Rights, has determined that
mutual enjoyment of harmonious relations between parents and children is a fundamental
component of family life and that the essential content of this precept is protection of the individual
in face of arbitrary action by public authorities. One of the most grave interferences is that which
leads to division of a family.98
107. Apart from being exceptional in nature, the separation of children from their parents
may be appropriate in certain circumstances, in relation to which the Court has stated, “Lack of
material resources cannot be the only basis for a judicial or administrative decision that involves
separation of the child from his or her family, and the resulting deprivation of other rights protected
by the Convention.”99
108. The Court has also found, based on that exceptionality, that where a stable and
settled family environment is lacking; when community efforts to assist parents in this regard have
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failed and the extended family cannot fulfill this role, it is necessary to have considered all the
alternatives before resorting to other placements, including adoption.100
109. All of the foregoing, examined in the light of the obligations of the State under
Articles 17 and 19 of the American Convention, means that children have the right to live with their
biological family. The concept of family life is not confined solely to marriage-based relationships101
but includes all the persons related by close kinship.102 Thus, the right of a father or mother and
their child to live together is a fundamental component of family life, even when the relationship
between the parents is broken. Internal measures that impede this enjoyment are an interference
with this right protected by Article 17.103
110. For this interference to be compatible with the American Convention, separation
should only occur in exceptional circumstances, when there are determining reasons to do so, based
on the child’s best interests.104 In this case, separation should be ordered by a court in accordance
with the law, by means of a proceeding in which fair trial guarantees are observed. In addition, if a
child is separated from their family nucleus, the State should seek to preserve that link by
intervening temporarily and directing its efforts toward the return of the child to their family and
community, provided that is not contrary to their best interests. The Inter-American Court of Human
Rights has established very clearly that in such situations children should be returned to their
parents as soon as circumstances permit.105
111.

In this regard the Inter-American Court has held:

The child has the right to live with his or her family, which is responsible for satisfying his or
her material, emotional, and psychological needs. Every person’s right to receive protection
against arbitrary or illegal interference with his or her family is implicitly a part of the right to
protection of the family and the child and, furthermore, is expressly recognized in Articles
12(1) of the Universal Declaration of Human Rights,106 V of the American Declaration of the
Rights and Duties of Man,107 17 of the International Covenant on Civil and Political Rights,108
11(2) of the American Convention on Human Rights,109 and 8 of the European Convention on
Human Rights.110 These provisions are especially significant when separation of a child from
his or her family is being analyzed.111

100

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, par. 73.

101

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, par. 69.

102

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, par. 70.

103

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, par. 72.

104

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, par. 77.

105

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, pars. 75 and 77.

106
No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to
attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or
attacks
107
Every person has the right to the protection of the law against abusive attacks upon his honor, his reputation,
and his private and family life.
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No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence,
nor to unlawful attacks on his honour and reputation
109
No one may be the object of arbitrary or abusive interference with his private life, his family, his home, or his
correspondence, or of unlawful attacks on his honor or reputation.

3. Everyone has the right to the protection of the law against such interference or attacks.
110

Article 8 of the Convention for Protection of Human Rights and Fundamental Freedoms provides,
Continued…
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112. In the instant case the petitioners argue that Milagros was delivered into preadoptive
foster care by her mother the day after she was born, without the father’s knowledge. They add
that the fact that the courts granted this guardianship and later the adoption of Milagros against the
father’s will violated the right of both to live together as a family. The State has referred to the
various judicial decisions as valid, although it has not submitted specific arguments in that respect.
113. The Commission finds, first, that it is a proven fact that Mr. Fornerón is Milagros’
biological father. It also notes that the mother delivered the child into the preadoptive foster care of
a married couple without the father’s knowledge and that later the legal guardianship and adoption
of Milagros was granted against Mr. Fornerón’s will.112 The Commission also takes as proven that
Mr. Fornerón does not have -nor has ever had- access to Milagros and that the legal actions that he
attempted to obtain a decision on visiting rights have not been effective.
114. The Commission finds that, as the European Court has found, the domestic courts of
necessity have a key role and responsibility in determining what is in the best interest of the child as
they have the benefit of direct contact with all the parties. It follows then, that the Commission's
task is not to substitute itself for domestic courts in decisions on custody or guardianship, but
rather to review under the American Convention the decisions that those courts have taken, in order
to analyze the compatibility of the standards applied.
115. As regards parental access to their children and adoption of measures to protect
their right to a family life, said analysis takes into account the exceptional nature of restrictions. The
foregoing is due to the danger that such further limitations might harm those family relations.113

…continuation
1. Everyone has the right to respect for his private and family life, his home and his correspondence.
2. There shall be no interference by a public authority with the exercise of this right except such as
is in accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and freedoms of others.
111

I/A Court H.R., Advisory Opinion OC-17 of August 28, 2002, par. 71.

112

One of the requirements set out in the Civil Code for granting guardianship is to summon the mother and father
in order to obtain their consent: Art. 311. The adoption of unemancipated children shall be granted by judicial decision at the
behest of the adopter. (…)(Article replaced by Art. 1 of Law 24.779 B.O. 1/4/1997.); Art. 316. The adopter shall have the
child in their foster care for a period of not less than six months nor more than one year, which shall be fixed by the judge.
The adoption proceeding may only be instituted after six months have elapsed since the foster care began. (Article replaced
by Art. 1 of Law 24.779 B.O. 1/4/1997.); Art. 317. The requirements for granting guardianship are as follows: a) To
summon the natural parents of the child in order to obtain their consent to granting guardianship with a view to adoption.
The judge shall decide the date of said summons within 60 days following the birth. Consent shall not be necessary when
the child has been in a welfare facility and the parents have become completely estranged from it for one year, or when there
is evident, manifest, and continuous moral or material neglect and this situation has been verified by the judicial authorities.
Consent shall also be unnecessary when the parents have been deprived of parental authority or when they have expressly
stated their will before the judicial authorities to surrender the child in adoption; b) To take personal cognizance of the
adoptee; c) To take cognizance of the personal circumstances, ages, and aptitude of the adopter or adopters, bearing in mind
the needs and best interests of the child, with the effective cooperation of the Office of the Attorney General and the opinion
of the teams of experts consulted to that end; d) The same conditions as those set forth in the preceding paragraph may be
observed with respect to the biological family. The judge shall observe the rules in paragraphs a), b), and c) on pain of nullity.
Art. 318. The delivery of a child into foster care by means of a notarized document or an administrative act is expressly
prohibited. Art. 321. The following rules shall be observed in the adoption proceeding: h) The judgment shall set down for
the record that the adopter has undertaken to inform the adoptee of their biological reality;
113
See European Court of Human Rights, Johansen v. Norway, 7 August 1996, 1196-III, No. 13, para. 64 and
European Court of Human Rights, Sommerfeld v. Germany, 8 July 2003, 31871/96, para. 63.

35

116. The IACHR will analyze whether in the proceedings the right of Mr. Fornerón and
Milagros to a family life in accordance with their right under Article 17 was observed, or, if not,
whether there were compelling grounds not to do so, established in a judicial proceeding that
observed fair trial guarantees and was in accordance to law.
117. As regards compelling grounds, the IACHR finds that at no time during the judicial
proceedings did the courts conclude that Mr. Fornerón was incompetent to provide care for
Milagros. On the contrary, as early as the judgment at first instance on guardianship it was deemed
that it would be beneficial to establish visiting arrangements. The reasons for granting the
guardianship were based fundamentally on the ties already established with the foster family in the
course of the judicial proceedings and not because Mr. Fornerón is incompetent or unsuitable.
Therefore, the IACHR concludes that under the American Convention and the applicable corpus juris
there were no valid grounds for preventing access and not respecting the right of Milagros and her
father to have a family life.
118. In keeping with the above principles, the decision to separate a child from its family
must be made in accordance with the law. In that regard, Article 317 of the Argentine Civil Code
requires the consent of the child’s natural parents:
The requirements for granting guardianship are as follows: a) To summon the natural parents
of the child in order to obtain their consent to granting guardianship with a view to adoption.
The judge shall decide the date of said summons within 60 days following the birth. (…)
Consent shall not be necessary when the child has been in a welfare facility and the parents
have become completely estranged from it for one year, or when there is evident, manifest,
and continuous moral or material neglect and this situation has been verified by the judicial
authorities. Consent shall also be unnecessary when the parents have been deprived of
parental authority or when they have expressly stated their will before the judicial authorities
to surrender the child in adoption.

119.

Article 21 of the Convention on the Rights of the Child provides:

States Parties that recognize and/or permit the system of adoption shall ensure that the best
interests of the child shall be the paramount consideration and they shall:
a) Ensure that the adoption of a child is authorized only by competent authorities who
determine, in accordance with applicable law and procedures and on the basis of all pertinent
and reliable information, that the adoption is permissible in view of the child's status
concerning parents, relatives and legal guardians and that, if required, the persons concerned
have given their informed consent to the adoption on the basis of such counselling as may be
necessary; (…)

120. In the instant case it has been proven that Mr. Fornerón made clear his opposition to
the guardianship in all the proceedings. There is nothing in the record to show that Mr. Fornerón
was declared incompetent which would have made meeting this requirement or the other rules set
out in Article 317 unnecessary. Accordingly, the IACHR concludes that the requirements under
domestic law were not satisfied in this case.
121. Based on the foregoing, the Commission finds that the decision of the State to grant
a legal guardianship and subsequently an adoption a few days after birth, initially unbeknownst and
against the will of the biological father, constituted an unlawful restriction on the right to a family
life of Mr. Fornerón and Milagros. The above is due to the fact that said decision, which failed
properly to ensure access for the father to Milagros, not only interfered with their guarantee under
the Convention to exercise their right to a family life, but also brought with it the added risk that
emotional ties would form with time that would later be difficult to undo without causing harm to
the child. This decision, as European case law has held in similar cases, not only jeopardized the
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development of Mr. Fornerón’s family ties with his daughter but also set in motion a process which,
with time, made it increasingly difficult to restore the bonds. This process put Mr. Fornerón at a
disadvantage compared with the prospective adopters.114
122. In addition, it should be added that, according to the information the Commission
has, the Argentine State has not adopted the necessary measures to implement a timely visiting
arrangement, Milagros, who has a biological father, has been deprived of her right of access to
various aspects of her identity, to have information significant for her development, and to develop
bonds with her biological family.
123. The Commission concludes, therefore, that the State’s decision to separate Milagros
from her biological father, without providing access to arrangements for them to live together,
violated the right to a family life of Milagros (Article 17 of the American Convention) and of
Leonardo Fornerón, in conjunction with the rights recognized by Articles 19 and 1(1) of the
Convention.
C.

General obligation to observe and ensure human rights in relation to the rights of the
child. (Articles 1(1), 2, and 19 of the American Convention)

124.

Article 1(1) of the Convention provides:

The States Parties to this Convention undertake to respect the rights and freedoms recognized
herein and to ensure to all persons subject to their jurisdiction the free and full exercise of
those rights and freedoms, without any discrimination for reasons of race, color, sex,
language, religion, political or other opinion, national or social origin, economic status, birth, or
any other social condition.

125.

Article 2 of the American Convention provides:

Where the exercise of any of the rights or freedoms referred to in Article 1 is not already
ensured by legislative or other provisions, the States Parties undertake to adopt, in
accordance with their constitutional processes and the provisions of this Convention, such
legislative or other measures as may be necessary to give effect to those rights or freedoms.

126. Although the petitioners did not advance a claim under the aforesaid Article, based
on the arguments as to fact and law offered by the parties in the adversarial proceedings, the
Commission finds it necessary to analyze its application under the iura novit curiae principle.
127.

With respect to these requirements, the Inter-American Court of Human Rights has

said,
[T]he general obligations of the State, established in Article 2 of the Convention, include the
adoption of measures to suppress laws and practices of any kind that imply a violation of the
guarantees established in the Convention, and also the adoption of laws and the
implementation of practices leading to the effective observance of the said guarantees.115

114
See European Court of Human Rights, Keegan v. Ireland, 26 May 1994, 16969/90, para. 55 and W. v. United
Kingdom, Judgement of 8 July 1987, para. 62.
115
I/A Court H.R., “The Last Temptation of Christ” Case (Olmedo Bustos et al.), Series C No. 73, Judgment of
February 5, 2001, par. 85.
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128.

The Court added:

In international law, customary law establishes that a State which has ratified a human rights
treaty must introduce the necessary modifications to its domestic law to ensure the proper
compliance with the obligations it has assumed. This law is universally accepted, and is
supported by jurisprudence. The American Convention establishes the general obligation of
each State Party to adapt its domestic law to the provisions of this Convention, in order to
guarantee the rights that it embodies. This general obligation of the State Party implies that the
measures of domestic law must be effective (the principle of effet utile). This means that the
State must adopt all measures so that the provisions of the Convention are effectively fulfilled
in its domestic legal system, as Article 2 of the Convention requires. Such measures are only
effective when the State adjusts its actions to the Convention’s rules on protection.

129. In the instant case, the petitioners allege that Milagros was the object of child
trafficking. They also say that the State breached its obligation properly to investigate and punish
this act by setting aside the preliminary inquiry because said offense is not criminalized under
Argentine law. The petitioners argue that this is a widespread practice in some provinces in
Argentina and yet there are no laws punishing such conduct. The State made no submissions in this
regard.
130. The Commission found it to be proven that on July 11, 2000, the government
attorney requested the examining magistrate in Rosario de Tala to adopt a series of measures on the
presumption of the commission of an offense under Title 4, Chapter 2 of the Criminal Code
(suppression and attribution of civil status and of identity) and that a preliminary inquiry was opened
as a result. This inquiry was closed on April 26, 2001, because the facts did not amount to criminal
conduct. The Gualeguay Criminal Court found in its judgment that “it is common knowledge that the
purpose of the reform of Law 24.410 (...) was not to restrain the activities of those who profit from
the sale of children or broker the delivery thereof, for benevolent or humanitarian ends. And that
this latter activity lay outside the scope of the Criminal Code (…). It is to be construed from the
foregoing that Argentina does not have criminal laws that govern child trafficking.
131. The Convention on the Rights of the Child, which, as noted above, is part of the
corpus juris that includes Article 19 of the American Convention, States at article 35, “States
Parties shall take all appropriate national, bilateral and multilateral measures to prevent the
abduction of, the sale of or traffic in children for any purpose or in any form.”
132. Under Article 2 of the Optional Protocol to the Convention on the Rights of the Child
on the Sale of Children, Child Prostitution and Child Pornography, sale of children is defined as “any
act or transaction whereby a child is transferred by any person or group of persons to another for
remuneration or any other consideration.”
133. The Commission concludes that the Argentine State had the obligation under Article
2, in connection with Article 1(1) and 19 of the American Convention, to adopt legislative measures
to prevent trafficking in children in its territory and that it has not done so. The foregoing meant
that Mr. Fornerón’s submission -later presented by the office of the Attorney General- that Milagros
could have been the victim of an act of child trafficking was not investigated with the appropriate
diligence.
134. Based on the foregoing, the IACHR finds that the State has violated Article 2 of the
American Convention, in connection with Articles 1(1) and 19 thereof, to the detriment of Leonardo
Fornerón and Milagros.
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VI.

CONCLUSIONS

135. Based on the factual and legal considerations set out in this report, the InterAmerican Commission has concluded during its 139 Regular Session that the State of Argentina
violated the rights of Leonardo Fornerón and Milagros Fornerón to a fair trial, judicial protection, and
protection of the family recognized at Articles 8(1), 25(1), and 17 of the American Convention, in
connection with Articles 19 and 1(1) thereof. The Commission has also conclude that the Argentine
State violated Article 2 of the American Convention in conjunction with Articles 1(1) and 19
thereof.
VII.

RECOMMENDATIONS

136. Based on the analysis and conclusions contained in the instant report, the InterAmerican Commission considers that the Argentine State should,
1.
Adopt in the short term all the necessary measures to provide integral reparation for
the violations of the human rights of Mr. Leonardo Aníbal Javier Fornerón and Milagros as
determined in the present report, with appropriate assistance and taking the rights of the child into
consideration.
2.
Adopt among other measures, in an urgent manner, all necessary actions to create
the conditions to establish a relationship between Leonardo Forneron and Milagros.
3.
Investigate and apply the measures or the pertinent punishment to all public servants
who are deemed responsible of the violations established in the present report.
4.
Promote training of the judiciary and other public officials on the rights of the child
and their best interest.
5.
Adopt legislative and all other necessary measures to prevent and punish the selling
of children, in order to comply with its obligations under the American Convention on Human
Rights.

